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SYNOPSIS 

 

The present petition has been filed by the Petitioner Trust in public interest 

challenging the constitutionality of Exception 2 of Section 63 of Bhartiya 

Nyaya Sanhita (“BNS”) of 2023 being the exception to marital rape, as 

being violative of Articles 14, Article 15, Article 19(1)(a) and Article 21 

of the Constitution of India, 1950 and ultra vires to the constitutional 

scheme as it makes an exception to rape or non-consensual sexual 

intercourse by a man with his own wife,  the wife not being under eighteen 

years of age, only on the ground of marriage.  

 

It is a well-documented fact that women face serious forms of 

sexual violence within marriage. The National Family Health Survey – 5 

(“NFHS-5”) found that between 2019-2021, 29.3% of married women 

experienced physical and sexual violence by their husbands. Thus, sexual 

violence at the hands of a spouse is a serious form of violence and abuse 

faced by women within marriage. Sexual violence faced by women is a 

serious breach of women’s sexual and reproductive autonomy, bodily and 

psychological integrity and, when it occurs in intimate relationships such 

as marriage, it is a breach of trust and a serious risk factor for other harms. 

Women who face sexual violence in marriage also are at risk for physical 

injury, emotional harm, unwanted pregnancy, and exacerbation of other 



health conditions. Poverty, social inequalities and the lack of available 

services may make it difficult for women to leave violent marriages, 

putting them at risk of further violence and harm. Therefore the marital 

rape exception which excludes rape as a criminal offence under section 63 

amounts to a serious violation of women’s right to life and personal liberty 

and bodily autonomy under Article 21 of the constitution and deserves to 

be set aside. 

 

 In the case of Independent Thought v. Union of India, (2017) 10 

SCC 800, this Hon’ble Court categorically held that the Exception 2 to 

Section 375 IPC,1860, insofar as it relates to a girl child below 18 years 

is liable to be struck down as it is arbitrary, capricious, whimsical and 

violative of the rights of the girl child and also violative of Articles 14, 15 

and 21 of the Constitution of India.  It did not address marital rape of adult 

women, as that was not before it, but did rely on the recommendations of 

the Justice Verma Committee report which stated that the marital rape 

exception should be removed.  Thereafter even with the BNS was enacted, 

the marital rape exception in section 63 was not removed. 

 

Presently almost 150 countries have repealed the marital rape 

exceptions in their criminal law. The continuation of this exception 

violates the fundamental rights of women under Articles 14, 15 (1) and 21 



of the constitution, affecting their right to equality, non-discrimination and 

their right to life and liberty and dignity only on the ground of marriage.  

 

Besides the constitutional obligation to safeguard women's rights, 

India has also ratified several international instruments to promote gender 

equality and implement welfare policies for women, regardless of their 

marital status. India is signatory to Declaration on Elimination of Violence 

against Women of 1993 wherein it is obliged to adopt and reflect Article 

1 and Article 2(a) of the said declaration in its letter and spirit. These 

articles expand and articulate the definition of the term “violence against 

women” to encompass marital rape and demands that States Parties should 

take steps to recognize marital rape as a form of serious violence against 

women.   

 

 It is therefore essential that this Hon’ble Court to declare the 

Exception 2 to section 63 of the BNS as unconstitutional and protect the 

fundamental rights of women within marriage. 

 

 

 

 

 



LIST OF DATES AND EVENTS 

 

Relevant 

Dates  

Description of Events  

837 

& 

1860 

The Indian Penal Code (“IPC”)  was enacted in 1860 by 

the Legislative Council of India and was based on a draft 

Penal Code prepared in 1837 by Lord Thomas B. 

Macaulay.  Consequent to the deliberations after the draft 

came into existence, the IPC was enacted in 1860. 

 

Section 375, as originally enacted, read thus: 

“375. Rape.— A man is said to commit ‘rape’, who, 

except in the case hereinafter excepted, has sexual 

intercourse with a woman under circumstances falling 

under any of the 5 following descriptions : 

First.— Against her will. 

Secondly.— Without her consent, while she is 

insensible. 

Thirdly.— With her consent, when her consent has 

been obtained by putting her in fear of death, or of 

hurt. 

Fourthly.— With her consent, when the man knows 

that her consent is given because she believes that 

he is a different man to whom she is or believes 

herself to be married. 

Fifthly.— With or without her consent, when she is 

under ten years of age. 

Explanation.— Penetration is sufficient to 

constitute the sexual intercourse necessary 

to the offence of rape. 

Exception.— Sexual intercourse by a man with his own 

wife, the wife not being under 10 years of age, is in no 

case rape.” 

 



 

 

1940 In 1940, the age of the wife under the marital rape 

exception i.e., Exception No.2 was enhanced from 10 

years to 15 years under Section 375 of the IPC. The 

section then read as follows: 

 

“375. Rape.—A man is said to commit “rape” who, 

except in the case hereinafter excepted, has sexual 

intercourse with a woman under circumstances falling 

under any of the six following descriptions:— 

First.—Against her will. 

Secondly.—Without her consent. 

Thirdly.—With her consent, when her consent has been 

obtained by putting her or any person in whom she is 

interested in fear of death or of hurt. 

Fourthly.—With her consent, when the man knows that he 

is not her husband, and that her consent is given because 

she believes that he is another man to whom she is or 

believes herself to be lawfully married. 

Fifthly.—With her consent, when, at the time of giving 

such consent, by reason of unsoundness of mind or 

intoxication or the administration by him personally or 

through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and 

consequences of that to which she gives consent. 

Sixthly.—With or without her consent, when she is under 

sixteen years of age. 

Explanation.—Penetration is sufficient to constitute the 

sexual intercourse necessary to the offence of rape. 

Exception.—Sexual intercourse by a man with his own 

wife, the wife not being under fifteen years of age, is 

not rape. 

 

03.09.1981 The Convention on the Elimination of All Forms of 

Discrimination Against Women (“CEDAW”), as often 



described as International Bill of Rights of Women, was 

adopted in 1979 by the UN General Assembly and came 

into force on 03.09.1981.  Article1 and Article 16 of 

CEDAW prohibited all forms of discrimination against 

women. 

 

Article 1  

For the purposes of the present Convention, the term 

"discrimination against women" shall mean any 

distinction, exclusion or restriction made on the basis of 

sex which has the effect or purpose of impairing or 

nullifying the recognition, enjoyment or exercise by 

women, irrespective of their marital status, on a basis of 

equality of men and women, of human rights and 

fundamental freedoms in the political, economic, social, 

cultural, civil or any other field. 

 

Article 16 
1. States Parties shall take all appropriate measures to 

eliminate discrimination against women in all matters 

relating to marriage and family relations and in 

particular shall ensure, on a basis of equality of men and 

women: 

(a) The same right to enter into marriage; 

(b) The same right freely to choose a spouse and to enter 

into marriage only with their free and full 

consent; 

 

09.07.1993  India ratified CEDAW on 09.07.1993 and committed to 

a national agenda to end discrimination against women 

and formulate affirmative action in favour of women.  

 



1993 The Declaration on Elimination of Violence against 

Women (“DEVW”) was adopted by the United Nations 

General Assembly in 1993, ratified by India in the same 

year, as a first international instrument that explicitly 

addressed violence against women, and clearly 

mentioned marital rape within its understanding of 

“violence against women”. Under Article 1 and Article 

2(a), the DEVW prohibited all forms of sexual violence 

including marital rape.  

Article 1  

For the purposes of this Declaration, the term "violence 

against women" means any act of gender-based violence 

that results in, or is likely to result in, physical, sexual or 

psychological harm or suffering to women, including 

threats of such acts, coercion or arbitrary deprivation of 

liberty, whether occurring in public or in private life. 

 

Article 2(a) 

Violence against women shall be understood to 

encompass, but not be limited to, the following: 

Physical, sexual and psychological violence occurring in 

the family, including battering, sexual abuse of female 

children in the household, dowry-related violence, 

marital rape, female genital mutilation and other 

traditional practices harmful to women, non-spousal 

violence and violence related to exploitation; 

 

2005  The Protection of Women from Domestic Violence Act, 

2005, was enacted by the Parliament of India in order to 

provide effective protection of the rights of women under 



the Constitution who are victims of violence of any kind 

within the domestic relationship. The said Act of 2005 

incorporates causing “sexual abuse” within the definition 

of Domestic Violence under Section 3, addressing rape 

even within the context of marriage.    

23.01.2013 The Justice J.S. Verma (Retd.) Committee on 

Amendments to Criminal Law was set up by the Union 

Government following the Nirbhaya Gang Rape and 

Murder Case and the demands to review the criminal law 

on rape and sexual violence. The Justice J.S. Verma 

Committee submitted its Report dated 23.01.2013 and 

amongst its recommendations, specifically suggested that 

the exception to marital rape be removed. The following 

recommendations were made: - 

“79. We, therefore, recommend that: 

i. The exception for marital rape be removed. 

ii. The law ought to specify that: 

a) A marital or other relationship between the 

perpetrator or victim is not a valid defence 

against the crimes of rape or sexual 

violation; 

b) The relationship between the accused and 

the complainant is not relevant to the inquiry 

into whether the complainant consented to 

the sexual activity; 

c) The fact that the accused and victim are 

married or in another intimate relationship 

may not be regarded as a mitigating factor 

justifying lower sentences for rape.” 



 

03.02.2013 

  

Following the Justice Verma Committee Report, The 

Criminal Law (Amendment) Act (Act 13 of 2013) 2013 

was enacted w.e.f. 03.02.2013 which amended Section 

375 of the IPC as follows: 

375. Rape.—A man is said to commit “rape” if he— 

(a) penetrates his penis, to any extent, into the 

vagina, mouth, urethra or anus of a woman or 

makes her to do so with him or any other person; 

or 

(b) inserts, to any extent, any object or a part of the 

body, not being the penis, into the vagina, the 

urethra or anus of a woman or makes her to do so 

with him or any other person; or 

(c) manipulates any part of the body of a woman so 

as to cause penetration into the vagina, urethra, 

anus or any part of body of such woman or makes 

her to do so with him or any other person; or 

(d) applies his mouth to the vagina, anus, urethra 

of a woman or makes her to do so with him or any 

other person, 

under the circumstances falling under any of the 

following seven descriptions— 

First.—Against her will. 

Secondly.—Without her consent. 

Thirdly.—With her consent, when her consent has been 

obtained by putting her or any person in whom she is 

interested, in fear of death or of hurt. 

Fourthly.—With her consent, when the man knows that he 

is not her husband and that her consent is given because 

she believes that he is another man to whom she is or 

believes herself to be lawfully married. 

Fifthly.—With her consent when, at the time of giving 

such consent, by reason of unsoundness of mind or 

intoxication or the administration by him personally or 

through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and 

consequences of that to which she gives consent. 



Sixthly.—With or without her consent, when she is under 

eighteen years of age. 

Seventhly.—When she is unable to communicate consent. 

Explanation 1.—For the purposes of this section, 

“vagina” shall also include labia majora. 

Explanation 2.—Consent means an unequivocal 

voluntary agreement when the woman by words, gestures 

or any form of verbal or non-verbal communication, 

communicates willingness to participate in the specific 

sexual act: 

Provided that a woman who does not physically resist to 

the act of penetration shall not by the reason only of that 

fact, be regarded as consenting to the sexual activity. 

Exception 1.—A medical procedure or intervention shall 

not constitute rape. 

[Exception 2.—Sexual intercourse or sexual acts by a 

man with his own wife, the wife not being under fifteen 

years of age, is not rape].] 

 

11.10.2017 This Hon’ble Court in Independent Thought v. Union of 

India (2017) 10 SCC 800, while dealing with the 

substantial question of whether Exception 2 to Section 

375 of the IPC, in so far it relates to girls aged 15 to 18 

years as being unconstitutional and whether it is liable to 

be struck down, held that the Exception 2 to Section 375 

shall be read down insofar as it relates to a girl child 

below 18 years. Hence, by virtue of this judgement, the 

marital rape exception would be read so as to mean that 

any sexual intercourse even within marriage would 

amount to rape if the wife was aged up to 18 years. 



This Hon’ble Court did not adjudicate on the issue of 

marital rape of adult women since it held that the said 

issue was not part of the challenge.   

11.5.2022 Thereafter in a batch of petitions filed before the Hon’ble 

Delhi High Court challenging the exception to marital 

rape in section 375 of the IPC (RIT Foundation v. Union 

of India (W.P. (C) No.284 of 2015), the Hon’ble High 

Court of Delhi passed a split verdict.  

 

Hon’ble Justice Rajiv Shakdher has held that the 

exemption to the husband from the offence of marital rape 

is unconstitutional. Exception 2 of 375, 376B IPC was 

therefore struck down by him as violative of Article 14. 

However, Hon’ble Justice C Hari Shankar said that he 

does not agree with Justice Shakdher and held that 

Exception 2 to Section 375 does not violate 

Constitution and that the exception is based on an 

intelligible differentia. 

 

Relevant excerpts from the said judgment: 

(Justice Rajiv Shakdher) 

“Conclusion 



419. For the foregoing reasons, I declare and hold : 

(i) That the impugned provisions [i.e. Exception 2 to 

Section 375 (MRE) and Section 376-BIPC as also 

Section 198-B of the Code], insofar as they 

concern a husband/separated husband having 

sexual communion/intercourse with his wife (who 

is not under 18 years of age), albeit, without her 

consent, are violative of Articles 14, 15, 19(1)(a) 

and 21 of the Constitution and, hence, are struck 

down. 

(ii) The aforesaid declaration would, however, 

operate from the date of the decision. 

(iii) The offending husbands do not fall within the 

ambit of the expression “relative” contained in 

Section 376(2)(f)IPC and, consequently, the 

presumption created under Section 114-A of the 

Evidence Act will not apply to them. 

(iv) Certificate of leave to appeal to the Supreme Court is 

granted under Article 134-A(a) read with Articles 

133(1)(a) and (b) of the Constitution as the issue involved 

in this case raises a substantial question of law which, in 

my opinion, requires a decision by the Supreme Court. 



23.03.2022  The Hon’ble High Court of Karnataka, Bench at 

Bengaluru in Hrishikesh Sahoo v. State of Karnataka 

W.P. No. 48367 of 2018, while dealing with the petition 

for quashing the entire criminal proceedings against 

Petitioner – Hrishikesh Sahoo in Special C.C. No. 356 of 

2017 pending before the Trial Court, Bangalore, 

dismissed the said writ petition and the Sessions Court 

was directed to frame an additional charge against the 

Petitioner/Husband under Section 377 of the IPC, 1860 

for having carnal intercourse against the will of his wife.  

 

10.05.2022 The Hon’ble 3 Judge Bench of the Supreme Court issued 

notice in Hrishikesh Sahoo v. State of Karnataka (SLP 

(Crl.) No.4063-4064 of 2022), challenging the Final 

Common Judgment and Order dated 23.02.2022 passed 

by the Hon’ble Karnataka High Court in W.P. 

No.48367/2018 and W.P. No.50089/2018.   

 

17.05.2022  Assailing the split verdict dated 11.05.2022 passed by the 

Hon’ble High Court of Delhi in RIT Foundation v. Union 

of India (W.P. (C) No.284 of 2015) and other connected 

matters, the Petitioner – Khushboo Saifi filed a Civil 



Appeal bearing C.A. No.6787 of 2022 (Khushboo Saifi 

v. UoI) before this hon’ble Court and the same is pending 

for adjudication along with other batch petitions.  

 

19.07.2022 The Hon’ble Supreme Court passed an interim order in 

Hrishikesh Sahoo v. State of Karnataka (SLP (Crl.) 

No.4063-4064 of 2022 granting ad-interim stay of the 

Final Common Judgment and Order dated 23.02.2022 

passed by the Hon’ble Karnataka High Court in W.P. 

No.48367/2018 and W.P. No.50089/2018 and further 

proceedings in relation to Special C.C. No. 356 of 2017 

arising out of FIR bearing Crime No. 19/2017, pending 

before the Additional City and Sessions and Special 

Court for cases under the POCSO Act, Bangalore. 

 

01.07.2024 The Bhartiya Nyaya Sanhita, 2023 [No.45 of 2023] came 

into force on 01.07.2024, replacing the erstwhile Indian 

Penal Code (IPC) 1860, wherein the marital rape 

exemption is still retained under Exception 2 of Section 

63 of BNS of 2023.  

 

Sec. 63. A man is said to commit “rape” if he— 



(a) penetrates his penis, to any extent, into the vagina, 

mouth, urethra or anus of a woman or makes her to do so 

with him or any other person; or 

(b) inserts, to any extent, any object or a part of the body, 

not being the penis, into the vagina, the urethra or anus 

of a woman or makes her to do so with him or any other 

person; or 

(c) manipulates any part of the body of a woman so as to 

cause penetration into the vagina, urethra, anus or any 

part of body of such woman or makes her to do so with 

him or any other person; or 

(d) applies his mouth to the vagina, anus, urethra of a 

woman or makes her to do so with him or any other 

person, under the circumstances falling under any of the 

following seven descriptions:— 

(i) against her will; 

(ii) without her consent; 

(iii) with her consent, when her consent has been 

obtained by putting her or 

any person in whom she is interested, in fear of 

death or of hurt; 

(iv) with her consent, when the man knows that he 

is not her husband and that 

her consent is given because she believes that he is 

another man to whom she is or 

believes herself to be lawfully married; 

(v) with her consent when, at the time of giving 

such consent, by reason of 

unsoundness of mind or intoxication or the 

administration by him personally or through 

another of any stupefying or unwholesome 

substance, she is unable to understand 

the nature and consequences of that to which she 

gives consent; 

(vi) with or without her consent, when she is under 

eighteen years of age; 

(vii) when she is unable to communicate consent. 

Explanation 1.—For the purposes of this section, 

“vagina” shall also include labia majora. 

Explanation 2.—Consent means an unequivocal 

voluntary agreement when the woman by words, gestures 

or any form of verbal or non-verbal communication, 

communicates willingness to participate in the specific 

sexual act: 



Provided that a woman who does not physically resist to 

the act of penetration shall not by the reason only of that 

fact, be regarded as consenting to the sexual activity. 

 

Exception 1.––A medical procedure or intervention shall 

not constitute rape. 

Exception 2.––Sexual intercourse or sexual acts by a 

man with his own wife, the wife not being under 

eighteen years of age, is not rape. 

 

 Hence, the present Petition before this Hon’ble Court. 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

IN THE SUPREME COURT OF INDIA  

WRIT PETITION  NO.       OF   

(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA)  

 

IN THE MATTER OF  

 

REPRESENTED BY ITS PRESIDENT  

MS. DONNA FERNANDES  

   

  

REPRESENTED BY ITS PRESIDENT 

MS. DONNA FERNANDED                 �  

 

Vs.  

 

1



 

2. UNION OF INDIA  

MINISTRY OF LAW AND JUSTICE  

4TH FLOOR, A-WING, SHASTRI BHAWAN 

NEW DELHI-110001 

THROUGH ITS SECRETARY    …RESPONDENT NO.2  

 

3. UNION OF INDIA  

MINISTRY OF HOME AFFAIRS  

NORTH BLOCK,  

NEW DELHI-110001  

THROUGH ITS SECRETARY   …RESPONDENT NO.3  

(ALL ARE CONTESTING RESPONDENTS) 

 

A WRIT PETITION UNDER ARTICLE 32 OF THE 

CONSTITUTION OF INDIA CHALLENGING THE 

EXCEPTION 2 OF SECTION 63 OF BHARATIYA 

NYAY SANHITA OF 2023 (ERSTWHILE EXCEPTION 

2 OF SECTION 375 OF IPC, 1860) AS BEING 

VIOLATIVE OF ARTICLES 14, 15(1), AND 21 OF THE 

CONSTITUTION OF INDIA AS IT EXEMPTS 

MARITAL RAPE AS A CRIMINAL OFFENCE, 

2



SOLELY ON THE GROUND OF MARRIAGE AND 

SEEKING AND APPROPRIATE WRIT, ORDER AND 

DIRECTION DECLARING THE SAID EXCEPTION 

AS BEING ULTRA VIRES TO THE FUNDAMENTAL 

RIGHTS OF WOMEN.    

 

TO, 

THE HON’BLE CHIEF JUSTICE OF INDIA  

AND HIS COMPANION JUSTICES OF THE HON’BLE  

SUPREME COURT OF INDIA  

 

MOST RESPECTFULLY SHOWETH  

 

1. The Petitioner Trust, represented by its President Ms. Donna 

Fernandes, is a charitable trust registered in Bengaluru, Karnataka. 

The Petitioner Trust, was founded and established in 2021 and 

works to eliminate gender-based violence and discrimination 

nationwide by aiding in the enforcement of laws and providing 

support to victims and survivors. The Petitioner Trust has been 

striving towards creating a safe space for women and other 

marginalized gender minorities who were/are subjected to domestic 

violence.  

3



(A true copy of the Petitioner Trust’s Registration Certificate 

dated27.10.2021 is annexed herewith and marked as Annexure P1 

Pages  ___to   ___)  

 

1A.  Annexures in the present writ petition are numbered in the order 

in which they appear in the narration.  

 

2. The Petitioner-Trust is committed to ending all forms of gender-

based violence and discrimination by focusing and employing 

survivor-focused support systems, which encompasses an 

understanding that the abuse travels beyond the physical and 

psychological harm and can take the form of emotional, sexual, 

financial, social and cyber violence. The founder and the whole 

team of the Petitioner Trust comes with about extensive years of 

experience of working on the ground providing moral, legal, 

psychological, social and emotional support to women who are 

survivors of abuse and violence. The President of the Applicant 

Trust, Ms. Donna Fernandes, is a highly respected women’s rights 

activist with over 45 years of experience in advocacy and grassroots 

activism. Throughout her career, she has played a pivotal role in 

organizing support groups for women, facilitating public 

consultations, and leading advocacy campaigns aimed at 

4



strengthening legal protections and promoting gender equality. Her 

work has been instrumental in pushing for the implementation of 

more robust laws to safeguard women’s rights and ensure their fair 

and equal treatment in society. 

(A copy of an article titled “Victims of Domestic Violence Narrate 

Tales of Abuse and Horror in Bengaluru” dated 25.06.2023 

published by Deccan Herald is annexed herewith and marked as 

Annexure P2 Pages___to___) 

 

(A copy of an article titled “Victims of Domestic Violence break 

their silence, and shackles” dated 27.01.2024 published by Deccan 

Herald is annexed herewith and marked as Annexure P3 

Pages___to___) 

 

3. The Petitioner Trust is filing the present Public Interest Litigation 

under Article 32 of the Constitution of India for the larger interest 

of the community and does not possess any personal interest, 

private motive or oblique reason for filing the present petition.  

 

4. There is no civil, criminal or revenue litigation involving the 

Petitioner Trust which could have a nexus with the issues involved 

in the present public interest petition.  
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5. The present Public Interest Litigation involves enforcement of 

important fundamental rights of married women, who are subjected 

to sexual violence in their matrimonial lives, and the exemption of 

marital rape is a violation of the rights to equality and non-

discrimination enshrined under Article 14, Article 15 (1), and 

Article 21 of the Constitution of India. This petition and the issues 

involved affect women at large, and, hence, the Petitioner Trust is 

approaching this Court under the jurisdiction of Article 32 of the 

Constitution of India by filing the present Writ Petition in public 

interest.   

 

6. The Petitioner Trust has not submitted any representation before 

any authority in relation to the issues involved in the present 

petition and as it is a constitutional challenge to legislation, no 

representation is required and hence this present Writ Petition in the 

nature of Public Interest Litigation under Article 32 of the 

Constitution of India.  

 

7. The Petitioner Trust has not filed any petition/petitions before this 

Hon’ble Court or any other Court/Tribunal seeking same/similar 

reliefs as have been prayed for in this petition.  
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Brief Facts:  

8. It is submitted that the present petition challenges Exception 2 of 

Section 63 of The Bharatiya Nyaya Sanhita, 2023 (“BNS”) which 

exempts rape in the context of marriage, or marital rape, (earlier 

Exception 2 of Section 375 of IPC, 1860) as being violative of 

Articles 14, 15 (1), and Article 21 of the Constitution of India. 

Section 63 of BNS of 2023 

63. A man is said to commit “rape” if he— 

(a) penetrates his penis, to any extent, into the vagina, mouth, 

urethra or anus of a woman or makes her to do so with him or any 

other person; or 

(b) inserts, to any extent, any object or a part of the body, not being 

the penis, into the vagina, the urethra or anus of a woman or makes 

her to do so with him or any other person; or 

(c) manipulates any part of the body of a woman so as to cause 

penetration into the vagina, urethra, anus or any part of body of 

such woman or makes her to do so with him or any other person; 

or 

(d) applies his mouth to the vagina, anus, urethra of a woman or 

makes her to do so with him or any other person, under the 

circumstances falling under any of the following seven 

descriptions:— 

(i) against her will; 

(ii) without her consent; 

(iii) with her consent, when her consent has been obtained by 

putting her or any person in whom she is interested, in fear of death 

or of hurt; 

(iv) with her consent, when the man knows that he is not her 

husband and that her consent is given because she believes that he 

is another man to whom she is or believes herself to be lawfully 

married; 

(v) with her consent when, at the time of giving such consent, by 

reason of unsoundness of mind or intoxication or the administration 

by him personally or through another of any stupefying or 
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unwholesome substance, she is unable to understand the nature and 

consequences of that to which she gives consent; 

(vi) with or without her consent, when she is under eighteen years 

of age; 

(vii) when she is unable to communicate consent. 

Explanation 1.—For the purposes of this section, “vagina” shall 

also include labia majora. 

Explanation 2.—Consent means an unequivocal voluntary 

agreement when the woman by words, gestures or any form of 

verbal or non-verbal communication, communicates willingness to 

participate in the specific sexual act: 

Provided that a woman who does not physically resist to the act of 

penetration shall not by the reason only of that fact, be regarded as 

consenting to the sexual activity. 

Exception 1.––A medical procedure or intervention shall not 

constitute rape. 

Exception 2.––Sexual intercourse or sexual acts by a man with 

his own wife, the wife not being under eighteen years of age, is 

not rape. 

   

9. At this juncture, it is of paramount importance to give an overview 

of the genesis of impugned provisions. The inception of Section 375 

and its roots can be traced back to the Victorian era law propounded 

by Lord Macaulay in 1837. It is Macaulay’s Code that became the 

basis of the erstwhile Indian Penal Code, 1860 where a similar 

exception to marital rape was enacted. The contested exception to 

the rape provision was influenced by the laws in force across all 

countries where the British had established their presence. The said 

exception is founded on the understanding that, during marriage, 

the husband and the wife enter into a contract through which 

husband can exercise complete control and power on his wife. 

Following Macaulay’s Code, the Indian Penal Code was enacted in 
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1860 which included the offence of rape under section 375 but 

excluded it in the context of marriage. Section 375 of the IPC stated 

as follows: 

“375. Rape.— A man is said to commit ‘rape’, who, except 

in the case hereinafter excepted, has sexual intercourse with 

a woman under circumstances falling under any of the 5 

following descriptions : 

First.— Against her will. 

Secondly.— Without her consent, while she is insensible. 

Thirdly.— With her consent, when her consent has been 

obtained by putting her in fear of death, or of hurt. 

Fourthly.— With her consent, when the man knows that her 

consent is given because she believes that he is a different 

man to whom she is or believes herself to be married. 

Fifthly.— With or without her consent, when she is under ten 

years of age. 

Explanation.— Penetration is sufficient to constitute the 

sexual intercourse necessary to the offence of rape. 

Exception.— Sexual intercourse by a man with his own 

wife, the wife not being under 10 years of age, is in no case 

rape.” 

 

10. Thereafter it was amended in the year 1940 wherein the age limit in 

Exception was enhanced from 10 years to 15 years. 

 

11. In 2012, after a gruesome incident of gang rape in Delhi, the Union 

Government constituted a committee headed by Justice J.S. Verma 

(Retd.) to review amendments to criminal law. The said Committee 

was entrusted with the monolith task of suggesting amendments to 

criminal law. The said Justice J.S. Verma (Retd.) Committee’s 

Report on Amendment to Criminal Law, 2013, made a 
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recommendation that exception for marital rape be removed. The 

following recommendations were made: - 

79. We, therefore, recommend that: 

i. The exception for marital rape be removed. 

ii. The law ought to specify that: 

a. A marital or other relationship between the 

perpetrator or victim is not a valid defence against the 

crimes of rape or sexual violation; 

b. The relationship between the accused and the 

complainant is not relevant to the inquiry into whether 

the complainant consented to the sexual activity; 

c. The fact that the accused and victim are married or in 

another intimate relationship may not be regarded as 

a mitigating factor justifying lower sentences for rape. 

 

(A copy of the Justice J.S. Verma (Retd.) Committee’s Report on 

Amendment to Criminal Law, 2013 dated 23.01.2013 is annexed 

herewith and marked as Annexure P4 Pages__   to    ___) 

 

12. Thereafter, the recommendations made by the Justice J.S. Verma 

(Retd.) Committee were accepted by the Union Government 

partially and amendments were carried out vide Criminal Law 

(Amendment) Act, 2013. Under the said Act, Section 375 of the IPC 

was amended as follows: 

375. Rape.—A man is said to commit “rape” if he— 

(a) penetrates his penis, to any extent, into the vagina, mouth, 

urethra or anus of a woman or makes her to do so with him or any 

other person; or 

(b) inserts, to any extent, any object or a part of the body, not being 

the penis, into the vagina, the urethra or anus of a woman or makes 

her to do so with him or any other person; or 
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(c) manipulates any part of the body of a woman so as to cause 

penetration into the vagina, urethra, anus or any part of body of 

such woman or makes her to do so with him or any other person; 

or 

(d) applies his mouth to the vagina, anus, urethra of a woman or 

makes her to do so with him or any other person, under the 

circumstances falling under any of the following seven 

descriptions— 

First.—Against her will. 

Secondly.—Without her consent. 

Thirdly.—With her consent, when her consent has been obtained by 

putting her or any person in whom she is interested, in fear of death 

or of hurt. 

Fourthly.—With her consent, when the man knows that he is not her 

husband and that her consent is given because she believes that he 

is another man to whom she is or believes herself to be lawfully 

married. 

Fifthly.—With her consent when, at the time of giving such consent, 

by reason of unsoundness of mind or intoxication or the 

administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to understand 

the nature and consequences of that to which she gives consent. 

Sixthly.—With or without her consent, when she is under eighteen 

years of age. 

Seventhly.—When she is unable to communicate consent. 

Explanation 1.—For the purposes of this section, “vagina” shall 

also include labia majora. 

Explanation 2.—Consent means an unequivocal voluntary 

agreement when the woman by words, gestures or any form of 

verbal or non-verbal communication, communicates willingness to 

participate in the specific sexual act: 

Provided that a woman who does not physically resist to the act of 

penetration shall not by the reason only of that fact, be regarded as 

consenting to the sexual activity. 

Exception 1.—A medical procedure or intervention shall not 

constitute rape. 

[Exception 2.—Sexual intercourse or sexual acts by a man with his 

own wife, the wife not being under fifteen years of age, is not rape]. 
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(A true copy of the Criminal Law (Amendment) Act, 2013 [No.13 

of 2013] as notified on 02.04.2013 through a gazette notification is 

annexed herewith and marked as Annexure P5  Pages   ___to   ___) 

 

13. When matters stood thus, this Hon’ble Court delivered a landmark 

judgment in “Independent Thought Vs. Union of India (W.P. (c) No. 

382 of 2013)” on the 11.10.2017, whereby it read down Exception 

2 to Section 375 of the Indian Penal Code, 1860 to be read 

as “Sexual intercourse or sexual acts by a man with his own wife, 

the wife not being under eighteen years (instead of fifteen years 

as provided in the Indian Penal Code, 1860) of age, is not rape.” It 

was, however, careful in recording that it had not dealt with the 

larger issue of “marital rape” of adult women since that issue was 

not raised before it. 

 

14. The National Family Health Survey – 5 (“NFHS-5”) found that 

between 2019-2021, 29.3% of married women experienced 

physical, sexual or emotional violence by their current husbands 

(15.6.1), and 82% of married women aged 18-49 who have 

experienced sexual violence reported their current husbands as the 

perpetrators (15.3.2). Thus, sexual violence at the hands of a spouse 
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is a serious form of violence and abuse faced by women within 

marriage. 

 

(A true copy of the National Family Health Survey (NFHS-5) 

Report of 2019-2021 released by Ministry of Health and Family 

Welfare, Government of India, is annexed herewith and marked as 

Annexure P6  Pages    ___to   ___) 

 

15. Thereafter a batch of petitions were filed in the Delhi High Court 

challenging the constitutionality of the Second Exception to section 

375 and vide order dated 11.05.2022, the Hon’ble High Court of 

Delhi passed a split verdict on a batch of petitions (Parent Petition 

- RIT Foundation v. Union of India (W.P. (C) No.284 of 2015) and 

which was then challenged before this Hon’ble Court.   

 

16. Thereafter the Hon’ble High Court of Karnataka, Bench at 

Bengaluru in Hrishikesh Sahoo v. State of Karnataka W.P. No. 

48367 of 2018, while dealing with the petition for quashing the 

entire criminal proceedings against Petitioner – Hrishikesh Sahoo 

in Special C.C. No. 356 of 2017 pending before the Trial Court, 

Bangalore, dismissed the said writ petition and the Sessions Court 

was directed to frame an additional charge against the 
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Petitioner/Husband under Section 377 of the IPC, 1860 for having 

carnal intercourse against the will of his wife. 

  

17. Lastly, challenging the judgment passed by the Hon’ble High Court 

of Delhi and the Hon’ble Karnataka High Court, various Special 

Leave Petitions and Civil Appeals have been filed along with other 

writ petitions in the nature of PIL in which this hon’ble court issued 

notice and are pending for final adjudication. 

 

18. During this time, on 1.7.2024 the new law being the Bharatiya 

Nyaya Sanhita (“BNS”) was enacted, repealing the Indian Penal 

Code. The BNS in section 63 which deals with rape and the marital 

rape exemption is still retained under Exception 2 of Section 63 of 

BNS of 2023.  

 

COMPARATIVE JURISPRUDENCE  

 

19. Presently, most countries all over the world have removed the 

marital rape exception in their criminal laws. As of 2025, 

approximately 150 countries have criminalized marital rape, 

effectively removing the exception to rape laws that previously 

allowed a husband to sexually coerce his wife without legal 
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repercussions.  Some of the most important countries to have done 

that are as follows: 

(i) USA: All 50 States in the USA have enacted laws criminalizing 

marital rape.   

(ii) United Kingdom: The marital rape exemption was abolished in 

England and Wales in 1991 by the Appellate Committee of the 

House of Lords, in the case of R v. R (1992) 1 A.C. 599.  

(iii) Canada: ‘Sexual assault’ is not limited to conduct occurring 

outside a marriage. A specific section was added to the Criminal 

Code to make it clear that sexual assaults were criminal within 

the context of marriage whether the parties were living together 

or not. 

(iv) Netherlands: marital rape was made illegal in the Netherlands 

in 1991. The legislative changes provided a new definition of 

rape in 1991, which removed the marital rape exemption and 

also made the crime gender neutral.  

(v) Australia: Marital rape was criminalized in Australia between 

the late 1970s and early 1990s. Previously, the country’s rape 

laws were based on the English common law offence of rape. In 

1991, the High Court of Australia, in R v. L, ruled that the 

common law exemption for marital rape no longer applied in 

Australia. The process of criminalization was completed across 
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all states and territories through both statutory reforms and 

judicial rulings during this period. 

(vi) South Asian countries: Even the neighbouring South Asian 

countries of Nepal, Bhutan, Laos, Philippines, Vietnam, 

Thailand , Singapore and Indonesia have removed the marital 

rape exception in their criminal codes.  

 

20. As the Petitioner Trust deems it proper to approach this Hon’ble 

Court representing women who have been subjected to domestic 

violence in the nature of sexual violence so that marital rape 

exception is declared unconstitutional and interests of many such 

women associated with Petitioner Trust remains protected.  

 

21. Thus, on the basis of the facts set out hereinabove, this Hon’ble 

Court ought to declare that the exception 2 of Section 63 of the BNS 

to be unconstitutional as it Articles 14, 15(1) and 21 of the 

Constitution of India. 

 

GROUNDS 

 

22. THAT, the impugned provision of law i.e., Exception 2 of Section 

63 of BNS of 2023 (erstwhile Exception 2 of Section 375 of IPC, 
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1860) is violative of Article 14, 15(1) and Article 21 of the 

Constitution of India, 1950 and thus deserves to be set aside. 

 

I. The marital rape exception is a violation of the guarantee 

of equality and equal protection of laws under Article 14 

of the constitution: 

23. THAT, the Exception 2 of Section 63 of BNS of 2023 which 

exempts the offence of rape if it is within marriage, when 

committed by a man against his own wife, does meet the test of 

“intelligible differentia” in Article 14 of the Constitution of India, 

as it grants immunity to a man from prosecution for forcibly having 

sex with his wife without her consent, while denying the same 

immunity to a man who forcibly has sex with a woman who is not 

his wife – despite the fact that both acts are fundamentally the same 

and thus amounts to treating married women unequally and is a 

violation of the right to equality under Article 14. 

 

24. THAT, marriage, in itself, is not a valid criterion for determining 

when a sexual act constitutes rape or for establishing the right to 

consent. Sexual assault within marriage is already punishable under 

other criminal laws, such as the Protection of Women Domestic 

Violence Act 2006 or Section 86 of the Bharatiya Nyaya Sanhita 
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(Cruelty) and therefore, making an exception to the act of rape and 

sexual assault solely on the basis of marital status, despite all 

elements of the offence being otherwise met, is unconstitutional and 

hence deserves to be set aside. 

 

25. THAT, it is an accepted principle that legislation can be struck 

down if it is found to be manifestly arbitrary, as laid down in 

Shayara Bano v. Union of India (2017) 9 SCC 1. The test of 

“manifest arbitrariness” would apply to invalidate legislation as 

well as subordinate legislation under Article 14 of the Constitution 

of India, as and when something is done by the legislature which is 

excessive and disproportionate. Granting complete immunity to the 

offence of rape based solely on marital status, is manifestly arbitrary 

and discriminatory.  This Hon’ble Court with a majority in the ratio 

of 3:2 declared that a Triple Talaq at one go by a Muslim husband 

which severs the marital bond, as bad in constitutional law. Justice 

R. Nariman at para 28 at page 335 of the judgment relied upon a 

judgment of the US Supreme Court, decided on June 26, 2015, 

wherein the U.S. Supreme Court had observed that:  

 

“The dynamic of our constitutional system is that individuals need 

not await legislative action before asserting a fundamental 

right………... An individual can invoke a right to constitutional 

protection when he or she is harmed, even if the broader public 

disagrees and even if the legislature refuses to act.”    

18



 

Thus in the present instance also, the impugned provisions of the 

Marital Rape Exception, is manifestly arbitrary as having no 

rational nexus with the object sought to be achieved with the 

classification of rape victims as per their marital status and deserves 

to be struck down and declared void. 

 

II. The Marital Rape Exception violates Article 15 (1) which 

prohibits the discrimination on the basis of Sex and 

Marital Status: 

26. THAT the exception to marital rape in section 63 of the BNS is a 

violation of Article 15 (1) as it is discriminatory on the ground of 

sex, which includes marriage, as it discriminated against women 

who are married and thus deserves to be set aside. 

 

27.  THAT, marital rape amounts to sexual assault and sexual violence 

within marriage which is treated as an exception to the criminal 

offence of rape, is both a cause and effect of women’s subordinate 

position in Indian society. Some women are more vulnerable to 

sexual violence and may experience it in unique ways because of 

circumstances of caste, poverty, disability, and other factors. The 

exception to marital rape thus leads to subordination and 
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discrimination of women within marriage and family under Article 

15 (1) of the constitution, as it amounts to sexual violence not being 

criminally actionable and thus deserves to be set aside. 

 

28. THAT, the exclusion of married women from the coverage of the 

criminal offence of rape is discriminatory to women and violates 

their guarantee to equality and non-discrimination on the basis of 

sex under Articles 14 and 15 (1) of the constitution. This also 

amounts to negative and gendered stereotyping  which promotes the 

subordinate role of women, which has been prohibited by this 

Hon’ble Court. In Anuj Garg ----, it was held that: 

“44. It is to be borne in mind that legislations with 

pronounced "protective discrimination" aims, such as this 

one, potentially serve as double edged swords. Strict scrutiny 

test should be employed while assessing the implications of 

this variety of legislations. Legislation should not be only 

assessed on its proposed aims but rather on the implications 

and the effects. The impugned legislation suffers from 

incurable fixations of stereotype morality and conception of 

sexual role. The perspective thus arrived at is outmoded in 

content and stifling in means. 

45. No law in its ultimate effect should end up perpetuating 

the oppression of women. Personal freedom is a fundamental 

tenet which cannot be compromised in the name of 

expediency until unless there is a compelling state purpose. 

Heightened level of scrutiny is the normative threshold for 

judicial review in such cases. 

  

Therefore the anti-stereotyping principle mandates that the 

Exception 2 to Section 63 must be set aside. Exception 2 endorses 
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the gendered roles within marriage, and the wife’s duty to provide 

sex, even without her consent, thus permitting non-consensual sex 

and not making it a criminal offence and the same amounts to a 

violation of Article 15(1) of the constitution.   

 

29. THAT, the anti-stereotyping principle propounded by this Hon’ble 

Court is now settled law which states that no law in its ultimate 

effect should end up perpetuating the oppression of women and 

each law has to be assessed not on its proposed aims but on its 

ultimate implications and effects. (Anuj Garg v. Hotel Association 

of India (2008) 3 SCC 1). No claim or action which in its final 

effect stereotypes or stigmatizes or impairs individual dignity can 

be accepted by Courts. In Indian Young Lawyers Association and 

Ors. v. State of Kerala and Ors.,  (2019) 11 SCC 1 and in Joseph 

Shine v. Union of India, (2019) 3 SCC 39, it was further held that 

gendered provisions ought to be accorded a higher scrutiny as they 

are susceptible to perpetuate harmful stereotypes. 

 

30. THAT, the exception carved out by the impugned provision creates 

an unnecessary and artificial distinction between a married woman 

and an unmarried woman while dealing with the offence of rape and 

has no rational nexus with any unclear objective sought to be 
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achieved. The above-stated artificial distinction is arbitrary and 

discriminatory and is definitely not in the best interest of the female 

fraternity. The said artificial distinction is contrary to the 

philosophy and ethos of Article 15(3), which advocates for making 

special provisions for women and children.   

 

III. Article 21 and the right to liberty and bodily integrity  

 

31. THAT, the marital rape exception in Section 63 of the BNS 

amounts to a clear violation of the right to life and personal liberty 

guaranteed under Article 21 of the constitution which also includes 

the right to bodily integrity and autonomy, of married woman who 

do not consent to sexual intercourse with their partners and thus 

deserves to be set aside.  

 

32. THAT, sexual violence faced by women is a serious breach of 

women’s sexual and reproductive autonomy, bodily and 

psychological integrity and, when it occurs in intimate relationships 

such as marriage, it is a breach of trust and serious risk factor. 

Women who face sexual violence in marriage also are at risk for 

physical injury, emotional harm, unwanted pregnancy, and 

exacerbation of other health conditions. Women experiencing 
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spousal violence are far more likely than men to be fearful, 

depressed, or suffer anxiety attacks. Poverty, social inequalities and 

the lack of available services may make it difficult for women to 

leave violent marriages, putting them at risk of further violence and 

harm. Therefore the marital rape exception which excludes rape as 

a criminal offence under section 63 amounts to a serious violation 

of women’s right to life and personal liberty and bodily autonomy 

under Article 21 of the constitution and deserves to be set aside. 

 

33. THAT, the Exception to marital rape in section 63 of the BNS is in 

violation of Article 21 of the constitution as this Hon’ble Court n 

Suchita Srivastava v. Chandigarh Administration, [2009 (9) SCC 

1],  recognised a woman’s right to refuse to participate in sexual 

activity as a dimension of “personal liberty” under Article 21 of the 

Constitution. This Hon’ble Court explicitly stated that:  

“it is important to recognize that reproductive choices can be 

exercised to procreate as well as to abstain from procreating. The 

crucial consideration is that a woman’s right to privacy, dignity and 

bodily integrity should be respected. This means that there should 

be no restriction whatsoever on the exercise of reproductive choices 

such as a woman’s right to refuse to participate in sexual activity 

or alternatively the insistence on use of contraceptive methods. ”  

 

The above observations of the Hon’ble Court do not make a 

distinction between the rights of married women and unmarried 

women. The right to abstain from sexual reproductive activity has 
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been recognised for all women, irrespective of their marital status 

and hence the impugned provisions of Section 63 of the BNS are in 

clear violation of the basic fundamental rights of women and must 

be struck down and declared as unconstitutional. 

 

34. THAT, a nine judge bench of this Hon’ble Court stated in Justice 

(Retd) KS Puttuswamy vs Union of India (2017) 10 SCC 1, all 

citizens, including married women, have the right to privacy. Justice 

Chandrachud speaking for himself and three others relied on the 

judgement of the Constitutional Court of South Africa in National 

Coalition for Gay and Lesbian Equality v Minister of Justice 274 

1996 (2) SA 751 (CC)  and held that:   

 “Privacy recognises that we all have a right to a sphere of 

private intimacy and autonomy which allows us to establish 

and nurture human relationships without interference from 

the outside community. The way in which we give expression 

to our sexuality is at the core of this area of private intimacy. 

If, in expressing our sexuality, we act consensually and 

without harming one another, invasion of that precinct will 

be a breach of our privacy…” Sachs J. discussed the 

interrelation between equality and privacy and held that: 

“...equality and privacy cannot be separated, because they 

are both violated simultaneously by anti-sodomy laws. In the 

present matter, such laws deny equal respect for difference, 

which lies at the heart of equality, and become the basis for 

the invasion of privacy. At the same time, the negation by the 

state of different forms of intimate personal behaviour 

becomes the foundation for the repudiation of equality.”  

 

24



 Thus, the right to personal liberty and privacy is premised on 

consensual relations even between spouses and the marital rape 

exception would amount to a violation of the right to privacy.   

 

35. THAT, in Joseph Shine v. Union of India (2019) 3 SCC 39, this 

Hon’ble Court preserved the spirit of rights-based jurisprudence, 

while dealing with the offence of adultery, which seeks to protect 

the dignity of an individual and her “intimate personal choices”, and 

held that such right does not cease to exist once the woman enters 

a marriage and stated as follows: 

“273.5. The time when wives were invisible to the law, and 

lived in the shadows of their husbands, has long since gone 

by. A legislation that perpetuates such stereotypes in 

relationships, and institutionalises discrimination is a clear 

violation of the fundamental rights guaranteed by Part III of 

the Constitution. There is therefore, no justification for 

continuance of Section 497 IPC as framed in 1860, to remain 

on the statute book.” 

 

36. THAT, in the case of Independent Thought v. Union of India, 

(2017) 10 SCC 800, this Hon’ble Court held that Exception 2 to 

Section 375 of the IPC creates an artificial distinction between a 

married girl child and an unmarried girl child with no real rationale 

and thereby does away with consent for sexual intercourse by a 

husband with his wife who is a girl child between 15 and 18 years 

of age.  It went on to hold that Exception 2 to Section 375 of the 
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IPC to be meaningfully read as: “Sexual intercourse or sexual acts 

by a man with his own wife, the wife not being under eighteen years 

of age, is not rape” and thus decriminalised child marital rape where 

the wife was below 18 years of age. While in the said judgement 

this Hon’ble Court did not address the issue of marital rape of adult 

women, as it was not raised in the said petition,  it also stated that 

as several countries had removed the marital rape exception, this 

should be taken very seriously by the Union of India and went to 

hold as follows: 

24. The Report of the Working Group on the Universal 

Periodic Review for India (issued on 17th July, 2017 without 

formal editing) for the 36th Session of the Human Rights 

Council refers to recommendations made by several 

countries to remove the exception relating to marital rape 

from the definition of rape in Section 375 of the I.P.C. In other 

words, the issue raised by the petitioner has attracted 

considerable international attention and discussion and 

ought to be taken very seriously by the Union of India. 

 

 64. The discussion on the bodily integrity of a girl child and 

the reproductive choices available to her is important only to 

highlight that she cannot be treated as a commodity having 

no say over her body or someone who has no right to deny 

sexual intercourse to her husband. The human rights of a girl 

child are very much alive and kicking whether she is married 

or not and deserve recognition and acceptance. 

 

72. In Eisenstadt v. Baird the US Supreme Court observed 

that a “marital couple is not an independent entity with a 

mind and heart of its own, but an association of two 

individuals each with a separate intellectual and emotional 

makeup.”  

 

73. On a combined reading of C.R. v. UK and Eisenstadt v. 

Baird it is quite clear that a rapist remains a rapist and 
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marriage with the victim does not convert him into a non-

rapist. Similarly, a rape is a rape whether it is described as 

such or is described as penetrative sexual assault or 

aggravated penetrative sexual assault. A rape that actually 

occurs cannot legislatively be simply wished away or 

legislatively denied as non-existent. 
 

 

37. THAT, the Justice Verma Committee on Amendments to Criminal 

Law chaired by Justice J.S. Verma (Retired) clearly stated that the 

out-dated notion that a wife is no more than a subservient chattel of 

her husband has since been given up in the United Kingdom and 

held that “a rapist remains a rapist regardless of his relationship 

with the victim.” The relevant paragraphs of the Report read as 

follows:  

“72. The exemption for marital rape stems from a long out-

dated notion of marriage which regarded wives as no more 

than the property of their husbands. According to the 

common law of coverture, a wife was deemed to have 

consented at the time of the marriage to have intercourse 

with her husband at his whim. Moreover, this consent could 

not be revoked. As far back as 1736, Sir Matthew Hale 

declared: ‘The husband cannot be guilty of rape committed 

by himself upon his lawful wife, for by their mutual 

matrimonial consent and contract the wife hath given herself 

up in this kind unto her husband which she cannot retract’.  

 

73. This immunity has now been withdrawn in most major 

jurisdictions. In England and Wales, the House of Lords held 

in 1991 that the status of married women had changed 

beyond all recognition since Hale set out his proposition. 

Most importantly, Lord Keith, speaking for the Court, 

declared, ‘marriage is in modern times regarded as a 

partnership of equals, and no longer one in which the wife 

must be the subservient chattel of the husband.’  
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74. Our view is supported by the judgment of the European 

Commission of Human Rights in C.R. v UK [C.R. v UK Publ. 

ECHR, Ser.A, No. 335-C] which endorsed the conclusion that 

a rapist remains a rapist regardless of his relationship with 

the victim. Importantly, it acknowledged that this change in 

the common law was in accordance with the fundamental 

objectives of the Convention on Human Rights, the very 

essence of which is respect for human rights, dignity and 

freedom. This was given statutory recognition in the Criminal 

Justice and Public Order Act 1994.”  

 

  

 

 

38. THAT, in Bodhisattwa Gautam v. Subhra Chakraborty, (1996) 1 

SCC 490, it was observed  by this Hon’ble Court that rape is a crime 

not only against a woman but against society. It was held in 

paragraph 10 of the Report that:  

“Rape is thus not only a crime against the person of a woman 

(victim), it is a crime against the entire society. It destroys the 

entire psychology of a woman and pushes her into deep 

emotional crisis. It is only by her sheer will-power that she 

rehabilitates herself in the society which, on coming to know 

of the rape, looks down upon her in derision and contempt. 

Rape is, therefore, the most hated crime. It is a crime against 

basic human rights and is also violative of the victim’s most 

cherished of the Fundamental Rights, namely, the Right to 

Life contained in Article 21.”  

 

Thus, marital rape cannot be given an exception, and the exception 

thus deserves to be set aside. 

 

39. THAT, in Prahlad v. State of Haryana, 2015 (8) SCC 688, this 

Hon’ble Court held that  
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“It has to be borne in mind that an offence of rape is basically 

an assault on the human rights of a victim. It is an attack on 

her individuality. It creates an incurable dent in her right and 

free will and personal sovereignty over the physical frame. 

……. Anyone who indulges in a crime of such nature not only 

does he violate the penal provision of the Indian Penal Code 

but also right of equality, right of individual identity and in 

the ultimate eventuality an important aspect of rule of law 

which is a constitutional commitment. The Constitution of 

India, an organic document, confers rights. It does not 

condescend or confer any allowance or grant. It recognises 

rights and the rights are strongly entrenched in the 

constitutional framework, its ethos and philosophy, subject 

to certain limitation. Dignity of every citizen flows from the 

fundamental precepts of the equality clause engrafted under 

Articles 14 and right to life under Article 21 of the 

Constitution, for they are the "fon juris" of our Constitution. 

The said rights are constitutionally secured.”  

 

Therefore by not recognizing non-consensual sexual intercourse 

within marriage as the crime of rape and not ensuring adequate 

protection and criminal remedies for married women is a clear and 

gross violation of Article 14 and Article 21 of the Constitution of 

India. 

 

40. THAT, in light of the dictum of this Hon’ble Court in Francis 

Coralie Mullin v. Administrator, Union Territory of Delhi and 

Others (1981) 1 SCC 608, wherein it was categorically held that it 

is implicit in Article 21 of the Constitution of India, 1950, the right 

to protection against torture or cruel, inhuman or degrading 

treatment, as enunciated in Article 5 of Universal Declaration of 
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Human Rights and guaranteed by Article 7 of the International 

Covenant on Civil and Political Rights and stated that:   

8……..Every act which offends against or impairs human 

dignity would constitute deprivation pro tanto of this right to 

live and it would have to be in accordance with reasonable, 

fair and just procedure established by law which stands the 

test of other fundamental rights. Now obviously, any form of 

torture or cruel, inhuman or degrading treatment would be 

offensive to human dignity and constitute an inroad into 

this right to live and it would, on this view, be prohibited by 

Article 21 unless it is in accordance with procedure 

prescribed by law, but no law which authorises and no 

procedure which leads to such torture or cruel, inhuman or 

degrading treatment can ever stand the test of 

reasonableness and non-arbitrariness: it would plainly be 

unconstitutional and void as being violative of Articles 14 

and 21. It would thus be seen that there is implicit in Article 

21 the right to protection against torture or cruel, inhuman 

or degrading treatment which is enunciated in Article 5 of 

the Universal Declaration of Human Rights and 

guaranteed by Article 7 of the International Covenant on 

Civil and Political Rights.   
  

If marital rape is not recognised as an offence, it would amount to 

subjecting women within marriage to cruel and degrading treatment 

which would be a violation of their right to life and dignity and 

deserves to be set aside. 

  

41. THAT, it is to be noted that the marital rape exemption stems from 

the archaic common law principle known as ‘doctrine of coverture’. 

As per the said common law principle, a wife was deemed to have 

consented at the time of marriage to have intercourse with her 
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husband at his whim and the said consent cannot be revoked. This 

is based on the assumption – that a wife acts according to her 

husband's wishes and demands and does not align with 

contemporary constitutional standards of equality and personal 

autonomy of women in India. A marital relationship is understood 

as a partnership of equals, the exemption for marital rape seems 

outdated and regressive and the same needs to be abolished in its 

entirety as constitutional compulsions requires a contemporary 

reading of law.  

 

42. THAT, in the case of Nimeshbhai Bharatbhai Desai v. State of 

Gujarat (2018 SCC OnLine Guj 732), the Hon’ble Gujarat High 

Court recognized that marital rape was violence against women and 

that it should be recognized as a criminal offence and held as 

follows: 

“73. …… Marital rape is a widespread problem for a woman 

that has existed for centuries throughout the world. This 

problem has received relatively little attention from the 

criminal justice system and the society as a whole. Marital 

rape is illegal in 50 American states, 3 Australian states, New 

Zealand, Canada, Israel, France, Sweden, Denmark, 

Norway, Soviet Union, Poland and Czechoslovakia. 

 

74. Marital rape is one of the acts of sexual intercourse with 

one’s spouse without consent. It is a form of intercourse with 

one’s spouse without consent. It is a form of domestic 

violence and sexual abuse. 

105. The concept of crime, undoubtedly, keeps on changing 

with the change in the political, economic and social set-up 
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of the country. The constitution, therefore, confers powers 

both on the Central and State Legislature to make laws in this 

regard. Such right includes the power to define a crime and 

provide for its punishment. It is high time that the legislature 

once again intervenes and go into the soul of the issue of 

marital rape. Marital rape is a serious matter though, 

unfortunately, it is not attracting serious discussions at the 

end of the Government. 

 

110. A woman is no longer the chattel–antiquated practices 

labelled her to be. A husband who has sexual intercourse 

with his wife is not merely using a property, he is fulfilling a 

marital consortium with a fellow human being with dignity 

equal to that he accords himself. He cannot be permitted to 

violate this dignity by coercing her to engage in a sexual act 

without her full and free consent. 

130.6 The exemption given to marital rape, as Justice Verma 

noted, “stems from a long out-dated notion of marriage 

which regarded wives as no more than the property of their 

husbands”. Marital rape ought to be a crime and not a 

concept.” 

 

IV. International Conventions and  Treaties and 

Comparative Decisions 

43. THAT, India ratified CEDAW in 1993 and is bound to eliminate 

discrimination against women, including in matters of personal 

security and bodily autonomy. CEDAW mandates States Parties to 

guarantee women’s security of the person and equality generally 

and also as spouses The Convention on the Elimination of All 

Forms of Discrimination against Women (CEDAW), 184 taken 

together with General Recommendation 19 requiring states to take 

action on violence against women. 
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44. THAT, even the explicit recognition of marital rape in the 

Declaration on the Elimination of Violence Against Women 1993 

would mandate that there us a state duty not to create a climate of 

impunity around domestic and sexual violence. There is a 

commitment to end all forms of violence against women including 

marital rape, as stated in Article 2(a) as given below:   

Article 2(a) 

 

Violence against women shall be understood to encompass, 

but not be limited to, the following: 

Physical, sexual and psychological violence occurring in the 

family, including battering, sexual abuse of female children 

in the household, dowry-related violence, marital rape, 

female genital mutilation and other traditional practices 

harmful to women, non-spousal violence and violence related 

to exploitation; 

 

45. THAT, in the United Kingdom, in the case of R v. R (1992) 1 A.C. 

599, the House of Lords held,  that there was no longer a rule of law 

that a wife was deemed to have consented irrevocably to sexual 

intercourse with her husband; and that, therefore, a husband could 

be convicted of the rape or attempted rape of his wife where she had 

withdrawn her consent to sexual intercourse and held “I am 

therefore of the opinion that section 1(1) of the Act of 1976 presents 

no obstacle to this House declaring that in modern times the 

supposed marital exemption in rape forms no part of the law of 

England.” 
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46. THAT, the Supreme Court of Nepal struck down the marital rape 

exception through the case of FWLD v. HMG (Writ No. 55/2058, 

Supreme Court Bulletin 2058 (2002), Vol.5, p. 129 (2001–2002) 

and held:  

“In the light of the discussions made in the foregoing pages 

and spirit of equality guaranteed in the Constitution, various 

international human rights instruments ratified by Nepal and 

changing norms and values in criminal law with the pace of 

time, it is appropriate reasonable and contextual to define 

marital rape too as a criminal offence. It cannot be said that 

any man who commits heinous and inhuman crime of rape to 

a woman may be immune from criminal law simply because 

he is her husband. Such husband has to be liable to the 

punishment for the offence he has committed”.  

 

Further in the case of Jit Kumari v. Government of Nepal, (Writ No. 

064-0035 of 2063), the Supreme Court while analysing the 

discrepancy the punishment for marital rape and non-marital rape, 

ruled that where the offence is the same, there is no rationality in 

differentiating between marital and non-marital rape. It further 

issued a direction to the Ministry of Law, Justice and Parliamentary 

Affairs to bring about an amendment to settle this discrepancy in 

the law and to make the punishment for marital rape equal to that 

of non-marital rape.  
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47. THAT, in Australia in the case of R v. L [(1991) 174 CLR 379], the 

High Court of Australia ruled that if it was ever the common law 

that by marriage a wife gave irrevocable consent to sexual 

intercourse by her husband, it is no longer the common law.” It 

further asserted that that a husband could be found guilty of raping 

his wife.  

 

48. THAT, the European Court of Human Rights through the case of 

SW v. UK [(1995) 21 EHRR 363], while upholding the conviction 

of the accused for marital rape stated the following: “the 

abandonment of the unacceptable idea of a husband being immune 

against prosecution for rape of his wife was in conformity not only 

with a civilised concept of marriage but also, and above all, with 

the fundamental objectives of the Convention, the very essence of 

which is respect for human dignity and human freedom”.  

 

49. THAT, in Canada through the case of R v. J.A, ([2011] 2 SCR 40), 

the Supreme Court of Canada held that consent does not depend on 

the relationship between the accused and the 26 complainant and 

that “it is not open to the defendant to argue that the complainant’s 

consent was implied by the circumstances, or by the relationship 

between the accused and the complainant”.  
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That the Petitioner has not filed any other petition before this Hon’ble 

Court or any other court seeking the same relief.  

 

 

 

PRAYER  

 

Whereof, in the light of the facts and circumstances stated hereinabove, it 

is respectfully prayed that this Hon’ble Court may be pleased to: - 

 

a) Issue appropriate writ, order or direction striking down Exception 

2 of Section 63 of the BNS 2023, which makes an exception to 

marital rape or sexual intercourse or sexual acts by a man with his 

own wife without her consent, the wife not being under eighteen 

years of age from being a criminal offence, as being 

unconstitutional as it violates Article 14, Article 19(1)(a) and 

Article 21 of the Constitution of India, 1950 and 

 

 



b) Pass any other order which this court deems fit in the interest of 

justice. 

 

AND FOR THIS ACT OF KINDNESS, THE PETITIONERS SHALL, 

AS IN DUTY BOUND EVER PRAY  

 

DRAWN BY  

MRITUNJAY PATHAK 

APARNA MEHROTRA 

(ADVOCATES) 

 

 

SETTLED BY                 FILED BY 

JAYNA KOTHARI  

(SENIOR ADVOCATE)          

RADIAM LAW  

        ADVOCATES FOR THE PETITIONER 

DRAWN ON: 

FILED ON:   
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Also Read | Relatives beat woman to death in
Ghaziabad, 8 held

She recounted, “As a little girl, I was restricted
from exploring the outside world. I was later
married to a man whose age was twice as that
of mine and was already involved with another
woman. He used to chat with her even as I sat
around watching him,” she said. She revealed
that she sought help after discovering that her
mother and husband conspired to have her
killed.

Another case brought forward involved a
woman whose chest and hands were burned
after being assaulted by her husband, who used
a kerosene lamp as a weapon.
Exhausted from enduring repeated abuse, she
summoned the courage to work and managed
to raise funds to send her son to school.

Another survivor shared her harrowing story,
emphasising that her job was her saving grace.
"It allowed me to secretly save money, which
proved invaluable when I finally decided to
leave my abusive husband and forge my own
path," she said.

Among the other accounts shared were those of
at least five women who fell victim to the perils
of a patriarchal society. Some were coerced by
their fathers-in-law to quit their jobs, while
others faced threats of severe consequences if
they gave birth to a girl.

Most of the survivors expressed their gratitude
for reaching out for help instead of suffering in
silence, which ultimately kept them alive.

Dona Fernandes, a member of Aweksha,
stressed the significance of hosting such public
hearings. "These initiatives provide a platform
for many unheard voices, making them feel
that they belong somewhere and that someone
cares for them. Timely assistance and
intervention give them the confidence to
rebuild their lives and reintegrate into society,"
she said.
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the South African legislation to go beyond the 

vagina, mouth or anus.  

69. An offence of sexual assault should be introduced 

to include all forms of non-consensual non-

penetrative touching of a sexual nature. It is 

recommended here that the Canadian approach be 

followed, according to which the ‘sexual nature’ of 

an act is established if: ‘viewed in the light of all 

the circumstances… the sexual or carnal context of 

the assault [is] visible to a reasonable observer.’81 

Courts will examine the part of the body touched, 

the nature of the contact, the situation in which it 

occurred, the words and gestures accompanying 

the act, threats, intent of the accused and any other 

relevant circumstances. It should not be a pre-

requisite that the assault be for sexual gratification. 

The motive of the accused is ‘simply one of many 

factors to be considered.’82 

 

70. In this background it is necessary to examine the 

Criminal Law Amendment Bill, 2012. The offence 

of rape falls under Chapter XVI dealing with 

“offences affecting human body”. Sections 375 to 

376D are put under the category of “sexual 

offences”. While Courts have often used the 

expression “sexual assault” in dealing with not 

only rape cases but also cases of sexual abuse, the 

IPC did not define the said expression. The 

definition of “assault” is found under section 351. 

 

71. By virtue of the Amendment, the legislature has 

sought to widen the scope of the offence under 

section 375 to 376D by substituting the expression 

rape with “sexual assault”. While we feel that the 

                                                 
81 R v Chase (n 78). 
82 ibid.  
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proposed Bill (as placed before Parliament) 

proposes some welcome changes to the law, there 

is still much ground that needs to be covered. 

Accordingly, this Committee has recommended 

amendments (appended to this Report) to the 

Criminal Law Amendment Bill 2012, which should 

be considered and enacted by Parliament at the 

earliest possible, if not immediately. In any event, 

we feel that the same ought to be promulgated by 

the Government as an ordinance. 

 
Marital Rape 

 
72. The exemption for marital rape stems from a long 

out-dated notion of marriage which regarded 

wives as no more than the property of their 

husbands. According to the common law of 

coverture, a wife was deemed to have consented at 

the time of the marriage to have intercourse with 

her husband at his whim. Moreover, this consent 

could not be revoked. As far back as 1736, Sir 

Matthew Hale declared: ‘The husband cannot be 

guilty of rape committed by himself upon his lawful 

wife, for by their mutual matrimonial consent and 

contract the wife hath given herself up in this kind unto 

her husband which she cannot retract’.83 

 

73. This immunity has now been withdrawn in most 

major jurisdictions. In England and Wales, the 

House of Lords held in 1991 that the status of 

married women had changed beyond all 

recognition since Hale set out his proposition. 

Most importantly, Lord Keith, speaking for the 

Court, declared, ‘marriage is in modern times 

                                                 
83 Sir Matthew Hale. History of the Pleas of the Crown, 1 Hale PC (1736) 
629. See further S. Fredman Women and the Law (OUP, 1997) pp. 55-
57. 

63



             

 
 

114 
 

regarded as a partnership of equals, and no longer one 

in which the wife must be the subservient chattel 

of the husband.’84 

 

74. Our view is supported by the judgment of the 

European Commission of Human Rights in C.R. v 

UK, which endorsed the conclusion that a rapist 

remains a rapist regardless of his relationship with 

the victim. Importantly, it acknowledged that this 

change in the common law was in accordance with 

the fundamental objectives of the Convention on 

Human Rights, the very essence of which is 

respect for human rights, dignity and freedom.85 

This was given statutory recognition in the 

Criminal Justice and Public Order Act 1994.86  

 

75. We find that the same is true in Canada, South 

Africa and Australia. In Canada, the provisions in 

the Criminal Code, which denied criminal liability 

for marital rape, were repealed in 1983.87 It is now 

a crime in Canada for a husband to rape his wife. 

South Africa criminalised marital rape in 1993, 

reversing the common law principle that a 

husband could not be found guilty of raping his 

wife. Section 5 of the Prevention of Family 

Violence Act 1993 provides: ‘Notwithstanding 

anything to the contrary contained in any law or in 

the common law, a husband may be convicted of 

the rape of his wife.’ In Australia, the common law 

‘marital rape immunity’ was legislatively 

                                                 
84 R. v R [1991] 4 All ER 481 at p.484. 
85 C.R. v UK Publ. ECHR, Ser.A, No. 335-C; see Palmer Feminist Legal 
Studies VoI.V no.1 [1997] pp. 1-7 
86 S. 142 abolished the marital rape exception by excluding the word 
'unlawful' preceding 'sexual intercourse' in s. 1 of the Sexual Offences 
Act 1956. 
87 R.S.C. 1985, c. C-46. 

64



             

 
 

115 
 

abolished in all jurisdictions from 1976.88 In 1991, 

the Australian High Court had no doubt that: ‘if it 

was ever the common law that by marriage a wife 

gave irrevocable consent to sexual intercourse by 

her husband, it is no longer the common law.’89  

According to Justice Brennan (as he then was): ‘The 

common law fiction has always been offensive to human 

dignity and incompatible with the legal status of a 

spouse.’90 

 

76. These jurisdictions have also gone further and 

recognised that consent should not be implied by 

the relationship between the accused and the 

complainant in any event. In the Canadian 2011 

Supreme Court decision in R v. J.A., Chief Justice 

McLachlin emphasised that the relationship 

between the accused and the complainant ‘does 

not change the nature of the inquiry into whether 

the complaint consented’ to the sexual activity.91 

The defendant cannot argue that the complainant’s 

                                                 
88 Criminal Law Consolidation Act 1935, s. 73(3). See also s. 73(4) 
which provides that ‘No person shall, by reason only of the fact that 
he is married to some other person, be presumed to have consented 
to an indecent assault by that other person.’ The Crimes (Sexual 
Assault) Amendment Act 1981 (NSW) inserted s. 61A(4) into the 
Crimes Act 1900 (NSW), which provided that the fact that a person is 
married to a person on whom an offence of sexual assault is alleged 
to have been committed is no bar to conviction for that offence. The 
Crimes (Amendment) Ordinance (No 5) 1985 (ACT) inserted s 92R 
into the Crimes Act1900 (NSW), as it applied to the ACT, which 
provided that the fact that a person is married to a person upon 
whom an offence of sexual intercourse without consent contrary to s. 
92D is alleged to have been committed shall be no bar to the 
conviction of the first-mentioned person for the offence. In Victoria, 
the Crimes (Amendment) Act 1985 (Vic) substituted for s 62(2) of the 
Crimes Act 1958 (Vic) a new sub-section providing that the existence 
of a marriage does not constitute, or raise any presumption of, 
consent by a person to a sexual penetration or indecent assault by 
another person. 
89 R v L [1991] HCA 48; (1991) 174 CLR 379 at p. 390 per Mason CJ, 
Deane and Toohey JJ. 
90 R v L [1991] HCA 48; (1991) 174 CLR 379 at p. 402. 
91 [2011] 2 SCR 40, para 64.  
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consent was implied by the relationship between 

the accused and the complainant.92 In South 

Africa, the 2007 Criminal Law (Sexual Offences 

and Related Matters) Amendment Act  (‘Sexual 

Offences Act’) provides, at s. 56 (1), that a marital 

or other relationship between the perpetrator or 

victim is not a valid defence against the crimes of 

rape or sexual violation. 

 

77. Even when marital rape is recognised as a crime, 

there is a risk that judges might regard marital 

rape as less serious than other forms of rape, 

requiring more lenient sentences, as happened in 

South Africa.93 In response, the South African 

Criminal Law (Sentencing) Act of 2007 now 

provides that the relationship between the victim 

and the accused may not be regarded as a 

‘substantial and compelling circumstance’ 

justifying a deviation from legislatively required 

minimum sentences for rape. 

 

78. It is also important that the legal prohibition on 

marital rape is accompanied by changes in the 

attitudes of prosecutors, police officers and those 

in society more generally. For example, in South 

Africa, despite these legal developments, rates of 

marital rape remain shockingly high. A 2010 study 

suggests that 18.8% of women are raped by their 

partners on one or more occasion.94 Rates of 

reporting and conviction also remain low, 

                                                 
92 ibid para 47. 
93 See, for example, S v Moipolai [2004] ZANWHC 19 (Mogoeng J) and 
S v Modise [2007] ZANWHC 73. 
94 Gender Links and the South African Medical Research Council, 
‘The War at Home’ (2010) 
<http://www.mrc.ac.za/gender/gbvthewar.pdf> accessed 12 
January 2013.  
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aggravated by the prevalent beliefs that marital 

rape is acceptable or is less serious than other 

types of rape.95 Changes in the law therefore need 

to be accompanied by widespread measures 

raising awareness of women’s rights to autonomy 

and physical integrity, regardless of marriage or 

other intimate relationship. This was underlined in 

Vertido v The Philippines, a recent Communication 

under the Optional Protocol of the Convention on 

the Elimination of Discrimination Against Women 

(CEDAW), where the CEDAW Committee 

emphasised the importance of appropriate training 

for judges, lawyers, law enforcement officers and 

medical personnel in understanding crimes of rape 

and other sexual offences in a gender-sensitive 

manner.96 

 

79. We, therefore, recommend that: 

i. The exception for marital rape be removed. 

ii. The law ought to specify that: 

a.  A marital or other relationship between the 

perpetrator or victim is not a valid defence 

against the crimes of rape or sexual 

violation;  

b. The relationship between the accused and 

the complainant is not relevant to the 

inquiry into whether the complainant 

consented to the sexual activity;  

c. The fact that the accused and victim are 

married or in another intimate relationship 

may not be regarded as a mitigating factor 

justifying lower sentences for rape. 

                                                 
95 See further Gemma Hancox, ‘Marital Rape in South Africa: Enough is 
Enough’ (2012) BUWA Journal on African Women’s Experiences 70 
<http://www.osisa.org/buwa/south-africa/marital-rape-south-
africa> accessed 12 January 2013. 
96 Vertido v The Philippines Communication No. 18/2008, Committee 
on the Elimination of Discrimination against Women July 2010. 
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80. We must, at this stage, rely upon Prof. Sandra 

Fredman of the University of Oxford, who has 

submitted to the Committee that that “training and 

awareness programmes should be provided to ensure 

that all levels of the criminal justice system and 

ordinary people are aware that marriage should not be 

regarded as extinguishing the legal or sexual autonomy 

of the wife”. 
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Introduction 

The National Family Health Survey 2019-21 (NFHS-5), the fifth in the NFHS series, provides information on 

population, health, and nutrition for India and each state/union territory (UT). Like NFHS-4, NFHS-5 also 

provides district-level estimates for many important indicators. 

The contents of NFHS-5 are similar to NFHS-4 to allow comparisons over time. However, NFHS-5 includes 

some new topics, such as preschool education, disability, access to a toilet facility, death registration, bathing 

practices during menstruation, and methods and reasons for abortion. The scope of clinical, anthropometric, 

and biochemical testing (CAB) has also been expanded to include measurement of waist and hip 

circumferences, and the age range for the measurement of blood pressure and blood glucose has been 

expanded. However, HIV testing has been dropped. The NFHS-5 sample has been designed to provide 

national, state/union territory (UT), and district level estimates of various indicators covered in the survey. 

However, estimates of indicators of sexual behaviour; husband’s background and woman’s work; HIV/AIDS 

knowledge, attitudes and behaviour; and domestic violence are available only at the state/union territory (UT) 

and national level. 

As in the earlier rounds, the Ministry of Health and Family Welfare, Government of India, designated the 

International Institute for Population Sciences, Mumbai, as the nodal agency to conduct NFHS-5.  The main 

objective of each successive round of the NFHS has been to provide high-quality data on health and family 

welfare and emerging issues in this area. NFHS-5 data will be useful in setting benchmarks and examining 

the progress the health sector has made over time. Besides providing evidence for the effectiveness of 

ongoing programmes, the data from NFHS-5 help in identifying the need for new programmes with an area 

specific focus and identifying groups that are most in need of essential services. 

Four Survey Schedules - Household, Woman’s, Man’s, and Biomarker - were canvassed in local languages 

using Computer Assisted Personal Interviewing (CAPI). In the Household Schedule, information was 

collected on all usual members of the household and visitors who stayed in the household the previous night, 

as well as socio-economic characteristics of the household; water, sanitation, and hygiene; health insurance 

coverage; disabilities; land ownership; number of deaths in the household in the three years preceding the 

survey; and the ownership and use of mosquito nets. The Woman’s Schedule covered a wide variety of 

topics, including the woman’s characteristics, marriage, fertility, contraception, children’s immunizations and 

healthcare, nutrition, reproductive health, sexual behaviour, HIV/AIDS, women’s empowerment, and 

domestic violence. The Man’s Schedule covered the man’s characteristics, marriage, his number of children, 

contraception, fertility preferences, nutrition, sexual behaviour, health issues, attitudes towards gender roles, 

and HIV/AIDS. The Biomarker Schedule covered measurements of height, weight, and haemoglobin levels 

for children; measurements of height, weight, waist and hip circumference, and haemoglobin levels for 

women age 15-49 years and men age 15-54 years; and blood pressure and random blood glucose levels for 

women and men age 15 years and over. In addition, women and men were requested to provide a few 

additional drops of blood from a finger prick for laboratory testing for HbA1c, malaria parasites, and Vitamin 

D3. 

Readers should be cautious while interpreting and comparing the trends as some States/UTs may have 

smaller sample size. Moreover, at the time of survey, Ayushman Bharat AB-PMJAY and Pradhan Mantri 

Surakshit Matritva Abhiyan (PMSMA) were not fully rolled out and hence, their coverage may not have been 

factored in the results of indicator 12 (percentage of households with any usual member covered under a 

health insurance/financing scheme) and indicator 41 (percentage of mothers who received 4 or more 

antenatal care check-ups). 

This fact sheet provides information on key indicators and trends for India. NFHS-5 fieldwork for India was 

conducted in two phases, phase one from 17 June 2019 to 30 January 2020 and phase two from 2 January 

2020 to 30 April 2021 by 17 Field Agencies and gathered information from 636,699 households, 724,115 

women, and 101,839 men. Fact sheets for each State/UT and District of India are also available separately. 
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IN THE SUPREME COURT OF INDIA 

WRIT CRIMINAL JURISDICTION 

CRL. M. P. NO.   OF 2025 

IN 

WRIT PETITION (Crl.) NO. ________OF 2025 

 

IN THE MATTER OF:- 

Aweksha Women’s Charitable Trust          … Petitioner 

Versus 

Union of India & Ors.                 …      Respondents 

 

 

APPLICATION FOR EXEMPTION FROM FILING OFFICIAL 

TRANSLATION OF ANNEXURE P-1  

 

To, 

 

  The Hon’ble the Chief Justice of India 

  and his companion Justices of the  

  Hon’ble Supreme Court of India. 

 

   

  The humble petition of the petitioner  above named 

 

MOST RESPECTFULLY SHOWETH: 

 



 
1.  The present petition has been filed by the Petitioner Trust in public 

interest challenging the constitutionality of Exception 2 of Section 63 of 

Bhartiya Nyaya Sanhita (“BNS”) of 2023 being the exception to marital 

rape, as being violative of Articles 14, Article 15, Article 19(1)(a) and 

Article 21 of the Constitution of India, 1950 and ultra vires to the 

constitutional scheme as it makes an exception to rape or non-consensual 

sexual intercourse by a man with his own wife,  the wife not being under 

eighteen years of age, only on the ground of marriage.  

2. That it is submitted that that Annexure P-1 is being filed along 

with the instant Writ Petition is in Kannada Language and therefore the 

Petitioner is filing a true and correct translated copy of the above-

mentioned annexure. 

3. That in the circumstances, the present Writ Petition is being filed 

accompanied with the true and correct typed copy of the said annexures. 

It is submitted that that this Hon’ble Court may kindly exempt the 

Petitioner from filing the official translated copy of Annexure P-1 avoid 

delay in the matter given the urgency in the matter.  

4. That the present Application is bonafide and in the interest of 

justice. 

 

 



 
PRAYER 

In the facts and circumstances stated herein above, this Hon’ble Court 

may graciously be pleased to; 

i. Exempt the Petitioner from filing official translation of Annexure P-1 

filed along with the instant Transfer Petition; and/or 

ii. Pass such other order(s) as may be deemed fit and appropriate by this 

Hon’ble Court in the facts and circumstances of the present case. 

 

AND FOR THIS ACT OF KINDNESS, THE PETITIONERS AS IN 

DUTY BOUND SHALL EVER PRAY. 

 

 

 

 

 

 

 

 

FILED BY 

 

 

 

 

RADIAM LAW 

ADVOCATE FOR THE PETITIONER 

Place: New Delhi 

Filed on: 24.04.2025 

 



RADIAM LAW 

100 LAWYERS CHAMBER  

Supreme Court of India 

                               Date: 08.05.2025 

                                                                                                Diary no.: 22030/2025 

                             Section: X 

To, 

The Registrar, 

Supreme Court of India, 

New Delhi. 

 

   Sub: W.P. (CRL.) No.                 of 2025    

               Aweksha Women’s Charitable Trust   

    v. Union of India & Ors. 

      

Dear Sir, 

  

 This is to bring to your kind attention that the Registry had, at the time of filing, 

raised a defect in Annexure Nos. P/2, P/3 and P/5 in view of an issue with the margins. The 

same has been rectified to the best possible ability. It is requested that the same may be taken 

on record as the text of the annexures is completely visible and legible.  

 

Additionally, Annexure P/1 which is the trust deed of the Petitioner Trust, is being 

refiled with an identity proof of the President. It is submitted that this is the clearest possible 

copy available of the ID proof and it is part of the trust deed and the same may be taken on 

record and any defects therein kindly be waived.  

 

That the Registry has raised a defect at the time of refiling dated 9.5.2025 for filing 

an authorization letter of the Petitioner. It is submitted that the petition has been filed in the 

name of Aweksha Trust through its founder and President Ms. Donna Fernandez. Trust Deed 

dated 27.10.2021 marked as Annexure P/1 clearly states Ms. Donna Fernandez to be the 

settlor of the Trust. Under Clause 8 of the Deed, the Trustees are empowered to engage 

lawyers and file petitions in Court in the name of the Trust. In view of this, there is no further 

requirement of an authorization letter of the Petitioner that needs to be filed.  

          

              Hence, the said defect is liable to ignored and as such the matter be listed 

before the Hon’ble Court at my risk.      

Yours sincerely, 

            Thanking you 

             

 

         (RADIAM LAW) 

                    Advocates for petitioner 



 

                                       SECTION : - -X 

MATTER NOT COMING WITHIN NEXT FIVE DAYS OR MENTIONED  

IN THE SUPRE COURT OF INDA  

CIVIL/CRIMINAL/APPELLATE/ORIGINAL JURISDICTION  

 

WRIT PETITION ( )  NO.                     OF 20 25     

 

                                          « .. Petitioner(s) /Appellant (s) 

VERSUS 

         . ...Respondent(s ) 
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