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| DISTRICT, KAMRUP(METRO} |
©IN THE GAUHATI HIGH coum' AT GUWAHATI

(The High Court of, Assam /\@ga/and Mfzoram and Arunachaf Pradesh)
PILNO, 12020
CATEGORY CODE : 10194, =
CATEGORY CASE : PUBLIC INTEREST LITIGATION.
IN THE MATTER OF:

ALL ASSAM TRANSGENDER ASSOCIATION |
' . s s Petitioner(s) |
-Versus- o
UNION OF INDIA

cantanmrananne Respondent(s)

PA P ER-BOOK :
: (FOR INDEX LISTING OF DA TES 5 YNOPSIS & PETmON KINDL Y SEE IN.S'fDE)

ADVOCATE FOR THE PETITIONER : SWATI BIDHAN BARUAH (TG)



DISTRICY : KAMRUP(METRG)

IN THE GAUMATI HIGH COURT AT GUWAHATI
( The High Court of Assam, Nagaland, Mizoram and Arunachal Pradesh)

PIL NO. [2020
CATEGGRY CODE : 10194,
CATEGORY CASE : PUBLIC INTEREST LITIGATION.

IN THE MATTER OF ; _
ALL ASSAM TRANSGENDER ASSOCIATION

............. « Petitioner(s)

-Versus-
UNION OF INDIA

versrenuvaeine Respondeni(s)

SYNOPSIS

This is a Public Interest Litigation seeking issuance of directions to the Centre for

taking immediate and effective steps, pertaining to the Appointment of the
National Council for Transgender in consistence with Section 16 of Transgender
Persons (Protectlon of Rights) Act’2019

The Hor'ble Supreme Court in the Judgment dated 15.04.2014 in the case of
National Legal Services Authority — Vs ~ Union of India & Others
reported in (2014) 5 §CC 438 had issued clear directions to the Centre and
State Governments in regard to weifare of Transgender persons. And accordingly,
the Ministry of Social Justice and Empowerment, Government of India enacted a_
faw namely Transgender Persons - (Protection of Rights) Act’2019, which is
presently facing its constitutional validity before the Hon'ble Supreme Court.

In the meanwhile, the Ministry of Sociat Justice and Empowerment, Government
of India, in continustion of the Transgender Persons (Protection of Rights)
Act’2019, has formed an Nationa! Council for Transgender, and has arbitrarily



appomted some Trans and non expertise Trans WIthout any standard procedme
of apporntment and their inclusion is complat:ely malafide and does not benefit the
transgender community in any way. Thus the lmpugned Notification is completely
llfegal and arbltrary and in. violation of the prowsaons of Article 14 of the
constitution as !t does not include representatives from the transgender

- community. and experts from NGOs working on transgender rtghts and hence
deserves to be quashed '

In the circumstances I being the authorized representatwe of All Assam
o Transgender Association, on behaif of the Transgender Community of the State,

- Is approaching this Hon’ble Court by way of this Publac Interest Litigation seeking
."_'_approprlate reliefs, '

~ Filed by
g«#h’ Eabliaw (D avman
Advocate :



DISTRICT ; KAMRUP{METRO)

IN THE GAUHATI HIGH COURT AT GUWAHATI
- (The /{c,rh Court of Assam, Nagaland, Mizoram and Arunachal Pradesh)

PIL NO. . [202¢0
CATEGORY CODE : 101904,
CATEGORY CASE : PUBLIC INTEREST LITIGATION.

IN THE MATTER OF :
ALL ASSAM TRANSGENDER ASSOCIATION

..... wraeen Petitioner(s)

-Versus-

UNION OF INDIA
..... seneese RESPONdent(s)

LISTING OF DATES

DATES PARTICULARS

01.06.2012 The registration Details of Dostana Safar, Bihar on the
website searchdonation.com

ANNEXURE-IV

h.5.04.2014 Hon'ble Supreme Court passed judgement in the case of
National Legal Services Authority ~ Vs ~ Union . of
India & Others, reported in {2004) 5 $CC 438 and hadi
issued directions to the Centre and State Governments for
taking appropriate steps for the betterment of the
transgender community.

2017 A Copy of the Manual for Procurement of Consultancy &
Other Services 2017 issued by the Ministry of Finance
Department of Expenditure
ANNEXURFE-VF
08.12.2018 Copy of the Media Reports pertaining to the reporting on
Shri Aryan Pasha. :

ANNEXURE - f1r
08.09.2019 Copy of the Media Reports pertaining to the reporting on |
Shri Aryan Pasha. |

ANNEXURE - 1T
05.12.2019 The Fransgender Persons {Protection of Righis) Act
20189 ("2019 Act”) was enacted. ‘1




"11‘.12.-2;019 Public _Interést_ Litigation'chaltenging the validity of .the o

: Transgender Persons (Protection of Rights) Act- 2019

(2019 Act”) was filed before the Hor'ble Supreme Court
of India. _ _

14.12.2018 | Public Interest Litigation challenging the vaiidity of the
Transgender Persons (Protection of Rights) Act 2019
(2018 Act”) was filed before the Hon'ble Supreme Court

of India,

{ 17.02.2020 Public Interest Litigation challenging the validity of the
Transgender Persons (Protection of Rights) Act 2019
(2019 Act”} was filed before the Hon'bie Supreme Court
of India, - . : ' -

21.08.2020 Union of India has issued Gazette Notification bearing

| No.CG-DL ~E-21082020-221294, regarding a ppointment

of some Trans Persons and non expertise Trans Persons in

National Council for Transgender, in consistence with the

Section 16 of Transgender Persons {Protection of

Rights) Act 20189, - -
- : ' ANNEXURE -1

21.08.2020 l.axmi Narayan Tripathi got appointed as a representative of | -

' North Region for National Council for Transgender.

21.08.2020 Gopt Shankar Madhurai got apbointed as a representative of
South Region for National Councit for Transgender,

21.08.2020 Ms Meera Parida got appointed as a representative of East |
gk Region for Nationat Councit for Transgender, - '

1 21,08.2020 Zainab Javid Patel got appointed as a representative of West
' : Region for National Council for Transgender.

1 21.08.2029 Shri Kak Chingtabam Shyamchand Sharma got appointed as
S ' a representative of North East Region for Natio_nai Councit

for Transgender,

.| 21.08,2020 | Shri Aryan Pasha got appointed as an éxperts to'repres_ents
' ' nen governmental organisations or associations for Nationat | -
Council for Transgender. - : '

21.08.2020 Ms Reshma Prasad got appointed as an experis. to
' . _fepresents non governmental organisations or associations

for National Cowincil for Transgender.

21.08.2020 Shri Patel. Chandubhai Ganeshdas got appointed as an
experts to represents non governmental organisations or
associations for National Council for Transgender., and a |
copy of the Web page of the Organisation associated with
‘Shri Patel Chandubhai Ganeshdas. '

ANNEXURE - V|

- - Filed by
 Shesh BNnan ﬁ')nmﬂl'v
- Advocate



DISTRICT : KAMRUP(METRO)
- IN THE GAUHATI HIGH COURT AT GUWAHATI
(The High Court of Assam, Nagatand, Mizoram and Arunachal Pradest,)

PIL NO. . 12020
CATEGORY CODE : 10194.
CATEGORY CASE : PUBLIC INTEREST LITIGATION,

ALL ASSAM TRANSGENDER ASSOCIATION
| cennasrnensanas PGLItIONEY(S)
-Versus-
UNION OF INDIA
serssnsnareens Respondent(s)
INDEX
‘SL NO PARTICULARS PAGE NO'S
1. Body of the PIL L 18

2. Affidavit/Verification s - 20
3. | ANNEXURE -1 ' _
(copy of the Gazette Not/.‘ﬁcafibn' bearing No, CG-DL~ “2 j =24
E-21082020-221294 dated 21.08.2020 issued by
the Respondent)

4. | ANNEXURE — IX

(copy of the Media Reports dated 08.09.2019, 285 - 24
pertaining to the reporting on Shri Aryarn Pasha)

5. | ANNEXURE — ¥11
(copy of the Media Reports, dsted 08.12.2018,
Perfaining to the reporling on Shri Aryan Pasha) |

27 - B0




ANNEXUREF - IVI ' C _
(Copy of the interner wep -pagé of Postang .S'afaf onl Al - &2
the website SearchDonation, com) - '

ANNEXURE =V f

(Copy of the Web pagé of the Organisation assot/}ated X
| Wi ShiY Patel Chandubhar Ganeshdas)

ANNEXURE —v1

A -Copy. of e Manuzl for 'Pmcuremenf of| = =~ 5L
Consultancy & Other Services 2017 jssyed by the| '
Ministry of Finance Departmeny or Expenditure)

. Filed by
Onek BNdban Dasrua
Advocate



DISTRICT : KAMRUP( M-ETROI
IN THE GAUHATI HIGH COURT AT GUWAHATI

(The High Court of Assam, Nagaland, Mizoram and Arunachal Pradesh}

PIL NO. ' (2020
- CATEGORY CODE ; 10194,
CATEGORY CASE : PUBLIC INTEREST LITIGATION.

iIN THE MATTER OF :
ALL ASSAM TRANSGENDER ASSOCIATION

..... eersnen Petitioner(s)
-Versus-
UNION OF INDIA
.............. Respondent(s)
ADVOCATE PARTICULARS
SLNO “DETAILS
1, Swati Bidhan Baruah (TG)
E No. 1231/2018. '
A Iftikar Ahmed,
E No. 814/2019.
3. Namita Modi.
E. No. i@ e/
Filed by :-

Sv(ﬂ; Didtae Barat,
Advocate,



DISTRICT KAMRUP(METRO)
IN THE GAUHATI HIGH COURT AT GUWAHATI
(The High Court of Assam, Nagaland, Mizoram and Arunachal Pradesh)

PIL NO. {2020
' CATEGORY CODE : 10194, |
CATEGORY CASE PUBLIC INTEREST LITIGATION,

IN THE MATTER OF :
ALL ASSAM TRANSGENDER ASSOCIATION

) ‘-ll..lI'Ill.Ill‘.lI Petltloner(S) :
~Versus- |

UMION OF INDIA

....... Respondent(s)

COURT-FEES

Filed by :-
Sm\n’ Didiauw Ebﬁmah/
Advocate
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DISTRICY ; KAMRUP(METRO) | .
IN THE GAUMHATI HIGH COURT AT GUWAHATY
(The High Court ofAssam Nagaland, Mizoram and Arvnachal Praa’esh)

,&q’e féi;‘y;"?

N?\H‘ Bidian @"f'f"‘-ﬂ\

P NG. [2020
- CATEGORY CODE : 10194,

7

2z
Kaoegh S

Lo by

CATEGORY CASE : PUBLIC INTEREST LITIGATION:

To,

The Hon'ble Mr. Justrce MR. AJAY LAMBA , B.A (Hons) (Eng),
Justrce of the Hon'ble Gauhati

said Hon'ble Court.

LL.B, the Chief
High Court and other comparnien Justices of the

IN THE MATTER OF :

A Public Tnterest Litigation under Article 226 of the
Constitution of India read with GAUHATI HIGH
COURT (Public Interest Litigation) Rules, 2011, for
issuance of a writ in the nature of Mandamus and/or

Certiorari and/or any other appropriate wrrt orders
or directions.

“-AND-

IN THE MATTER OF :

Enforcement of the Fundamental Rights granted
under Article 14,15,16, 19(1)(a), and 21 of the
Constitution of India as weil as other Legal and
Constitutionat Rights in respect of the members of
- Transgender Community in the state of Assam -
whose' cause the petitioners represents,

~AND-

Advate



IN THE MATTER OF':

Prayer for a direction to the Ministry of Sociaf
Justice and Empowerment/Government of
fndia 1o take immediate and effective steps to re-
look into the recent Gazette Notification published

- under the ministry, in regards to the appointménts

of the members and experts of the Transgender
Community by evolving necessary principles for their
appointment to the National Council of Transgender

 constituted ‘under Section 16 of the Transgender

Persons (Protection of Rights) Act2019.

-AND-

 IN THE MATTER OF ;

(ALL ASSAM TRANSGENDER ASSOCIATION,
. (represented by its General Secretary),
Address : Pandu Cabin (Near Railway BG Office),

P.O : Pandu, Guwahati 781012,
District -~ Kamrup(Metro), Assam,

v Petitioner (s)
- ~Versus-

1. UNION OF INDIA, represented by ihe Joint

Secretary (SD) to the Government of Indis,

Ministry of qufa)’ Justice and Empowermeh;
 New Dethi |

srersreemnecenRESPONdENL(S)

' The humble .petition.of the petitioner above named. -



MOST RESPI’.CTFULL‘{ SHOWETH :

1. That the authorised signatory of the All Assam Transgender Association states

that she has no personal interest in this Litigation and the petitioner is not

* guided by any self gain or for gain of any other person/institution or today and
that there is no motive other than of public interest in filing this petition,

2. Thatthe authorised signatory of the All Assam Transgender Association is a
citizen of India and a permanent fesident of Assam and she resides in the
Kamrup (Metro) district at the address mentioned above. The petitioner is -
representing “All Assam Transgender Association”, which has been founded by
the renowned Transgender Lawyer named “Swati Bidhan Baruah”, who herself
is a member of the Transgender Community and has undergone Sex
Reassignment Surgery (SRS). The founder takes keen active interest and
betterment of Transgender Community. The founder of the Al Assam
Transgender Association is a member of International Association of LGBTQ+

- Judges, Phitadelphia-America. The founder is a India‘s First Trans Lawyer, and
Northeast first Trans to be appointéd in the capacity of Conciliator of National
Lok Adalat, under District and Sessions Court, Kamrup(M). Needless to
mentioned that the founder has herself guided and helped the Assam
Government in formulating a progressive Trans Policy of Assam.

3. That the authorised signatory of the Al Assam Transgender Association
humbily further states that she has the means to pay the costs, if imposed any,
by this Hon'ble High Court and thereby undertakes to pay the same, if
imposed. o

4. That by way of this petition,.the authorised signatory is representing the All
Assam Transgender Association, whose cause is for the betterment of the
Transgender Comnﬁunity of Assam and India and thus seeking reliefs, which
would benefit the entire Transgender Commumnity of the Country and the state,
Who are otherwise not i a position to approach this Hor'ble Court by filing
individual petitidns and peruse the same.

5. Thatthe respondents herein would be responsible for implementing the orders
that may be passed by this Hon'ble Court in this case. Accordingly, thay have



4

been arrayed as party-respondents and to the knowledge of the petitioner no

pther persons/ bodies/institutions are likely to be affected by the reliefs/orders

sought in this pefition.

. That the source of knowledge of the facts stated/al.leged in this petition are
- derived from the foundet’s own experiences and research into the subject

matter. The petitioner has also verified the facts by means of interactions with
the members of the Transgender Community of the State and Country, living

in a very pitiable conditions.

. This Petition is filed in public interest by the Petitioner on behalf of all
transgender persons in India and Assam, to protect their right to adequa_te

and genuine representation in the National Council for Transgender Persons
as per the Transgender Persons {Protection of Rights) Act, 2019. The

Respondent has issued a Gazette Notification bearing No. CG-DL-E~

2I082020-221294 daled 21.08.2020, constituting and brining info effect

the National Council for Transgender Persons as provided for under Section 16,

of the Transgender Persons (Protection of Rights) Act, 2019. The said
Notification consists of five representatives from the transgender community

~and four experts from non-governmental organizations or associations.

However, the transgender persons representing the North East region has not

been established as an active participant of transgender rights movement in

_ t_ha_f regioh and has been provided the membership in ?':_he_ Nationai Cou'ncil_ for

Transgender Persons on an arbitrary basis. Further, the réq_uirement as per

- the Transgender Persons (Protection of Rights) Act, :2019' fo nominate five

experts to represent non-governmental organizations and associations has

“been violated as only four such experts have been'se_aiected. As most of the

expérts nominated under the abbve-mentioned Notification do not have any
apparent association to transgender persons rights or do not have registered

-NGQOs working towards transgender rights, - their inclusion is completely

mafafide and does not benefit the transgender community in any way. Thus,_ |

- aggrieved by the actions of the Respondént_ in not ensuring fair representation_
of the transgender community and for malafide and arbitrary inclusion of
- experts nominated to represent NGOs and associations in the National Council

for Transgender Persors, the Petitioner has filed the Petition in publié interést.



8.

10.

That it is submitted that in 2014 for the first time, the Hon'ble Supreme Court
in National Legal Services Authority versus. Union of India, which

‘came to be cited as (2014) 5 SCC 438, recognized that transgender and

intersex persons are equal citizens with full protection of all fundamental
rights. Most importantly the Supreme Court held that the right to gender
identity is inherent in one’s right to life, autonomy and dignity. And thereby
the division bench of Hon'ble Supreme Court, before their lordships Justice.
Radhakrishnan and Justice. Sikri held that transgender persons have the right
to seif-identify their gender as male, fémale or transgender irrespective of:
medical sex reassignment and have the right to expression of their chosen

gender identity.

That it is submitted that following the NALSA judgment, in 2019 The
Transgender Persons (Protection of Rights) Act 2019 (“2019 Act”) was enacted |
on 05.12.2019. Among other things the 2019 Act aims to provici.e transgender
persons an identity card and the right to change their other legal documents
to their chosen name and gender based on the identity card. The 2019 Act
however has many provisions that are completely in viclation of what the
Hon’ble Supreme Court has held in National Legai&'ervicésﬁufhoriiy Vs,
Union of India, including the right to self-determine one’s gender identity as
male, female or transgender irrespecfive of medical reassignment. The 2019
Act in many of the provisions goes against these principles. The
constitutionality of the 2019 Act and several sections of the 2019 Act has been
challenged in the Supreme Court in several writ petitions being Writ Petition
Civil No. 51/2020 dated 11/12/2019, Writ Petition Civil No,
281/2020 dated 14/12/ 2019 an'd Writ Petition Civil 40672020 dated
17/02/2020. Notice has also been issued to the Respondent herein in
respect of these challenges by the Hon'ble Supreme Court.

That Despite being aware of the fact that the 2019 Act has been challehged,
the Respondent herein is making hectic arrangements to implement the 2019
Act during the present time when the country is going through a pandemic

with the corona virus.




11. That Section 16 (1) of the Transgender Persons.Act 2019 provides that the

Central Government shatl by_ notification co'nstitute a National Council for

- Transgender Persons. The National Council has among its functions, to advise

the Central Government on the fc_)rmulation of policies, programmes,

legistation and projects with respect to transgender persons; to monitor and

evaluate the irr';'pact of policies and programmes designed for achieving

equality and full participation of transgender persons; to review and-coordinate
the activities of all the depaftments of Government and other Governmenta!
and non-Governmentat Organisations which are dealing with matters relating
to tr_aﬁsgénder persons and to redress the grievances of transgender persons.
Hence it is a very important body, and it is important that the selection of the
rﬁembers df the National Council is done carefully as it will have an impact on
the rights of the transgender community, |

Sectlon 16 states as follows :~

16. (1) The Central Govemmentshaz‘f by netification constitute a

 National Council for Transgender Persons to exercise the powers
conferred on, and fo perform the funcz‘;ons assighed to it under
this Aa‘

(2) The National Council shall consist of —

(a ) the Umon Mmfsfer in-charge of the Ministry of Social Justice
- and Empowerment Cha;rperson, ex oﬂ" iclo; :

- (b) the Minister of State, m-charge of rhe Ministry. of Social
. Justice and Empowerment in the Govemmenf Vice-
Chairperson, ex off uo,

B () Secretary to the Government of India in-charge of the
Ministry of Social Justice and Empowermenf Member, ex
oﬁ’c;o, _ _

(d) one representative each from. the Ministrics of Health and
Family Welfare, Home Afiairs, Housing and Urban Affairs,
Minority Affairs, Human Resources Development Rural
Development, Labor and Empioyment and Departments of -
Legal Affairs, Pensions and Pensioners Welfare and National
Institute for Transforming India Aayog, not below the rank
of Joint Secretaries to the Govemmenr of India, Mambers, ex
officio;



T

(&) one representative each from the National Human Rights

 Commission and National Commission for Womer, not below

the rank of Joint Secretaries to the Government of India,
Mambers, ex officio; '

(f) representatives of the Slate Governments and Union
territories by rotation, one each from the North, South, East,
‘West and North-East regions, to be nominated by the Central
Government, Members, ex officio;

(g) five répresentatives of transgendsr community, by rotation,

from the State Governments and Unifon territorfes, one each

 from the North, South, East, West and North-East regions, o
be nominatad by the Central Government, Members;

(h) five experts, to represent non-governmental orgam:?a tions or
associations, working for the welfare of transgender persons,
to be nominated by the Central Government, Members; and

(i) Joint Secretary to the Government of India in the Ministry of
Social Justice and Empowerment dealing with the welfare of
the transgender persons, Member Secretary, ex officio.

(3) A Member of National Council, other than ex officio member,
shall hold office for a term of three years from the date of his
namiaation,

12. That Section 16 (2)(g) of the 2019 Act requires that there are “five

13,

representatives of transgender community, by rotation, from the State
Governments and Union Territories, one each from North, South, Fast, West
and North-East region, to be nominated by the Central Government,

“members”, Section 16 (2) (n) states that : “five experts, to represent non-

governmental organisations or associations, working for the welfare of
transgender persons, to be nominated by the Central Government, Members”.

That Recently the Respondent Union of India has issued Gazette Notification
bearing No. CG-DL-E-21082020-221294 dated 21.08.2020 constituting the
National Counc'i[ for Transgender Persans. In this Notification, the appointment
of members both under Section 16 (2) (g) and 16 (2} (h) have been done
arbitrarily and are the subject of challenge in this patition.
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A copy of the Notification bearing No. CG-DL~E-
- Z1082020-221294 dated 21.08.2020 issued by
the Respondent is annexed herewith and the same
is marked as ANNEXURE — 1.

" 14. The said Notification under section 16 {2) {9) has appointed the following
members.as representatives of the transgender community from North, South,
. East, West and North East regions and they are the following:

2. Five Representalives of transgender cammunitjf, one each: from
the North, South, East, West and North-East regions:

1. Shri Laxmi Narayan Tripathi- North Region
2. Shri Gopi Shankar Madurai- South Region

. 3. Ms. Meera Parida-East Region
4, Ms. Zainab Javid Patel-West Region -
5 'Slm' Kak Chingtabam Shyamcand Sharma- North East

Regiaon. *

15, From amongst the above members named as béing representatives from the
transgender community, the inclusion of “Shri Kak Chingiabarm
Shyamcand Sharma” as a repré,sentative' of the transgendér Community |
from North-East region is completely arbitrary and iliegal. The said person is

| not known at all by the members of the transgender community in the North-
 East regzon 1t is not known as to what work he has done m the transgender
commumty and he cannot be held to be a represeniatwe of the transgender
commumty for the entlre North-east region, whlch is a very lmportant reg;on
for the weifare of transgender persons as there isa btg population of the trans

communzty |n the North East

16. The impugned No_tiﬁc'ation Ii'n Se'rial; No. 3 has appointed only 4 experts under
section 16 (2) (h) instead of five experts, to represent non-governmental
organisation or associations working for the welfare of transgender persons

and they are as follows:



2. Five experts, to represent non-governmeanital organisations or

associations, working for the welfare of transgender persons.

X. Shri Aryan Pasha,

2, Shef Vihaan Peethambar.

3. Ms. Reshma Prasad.

4. Shri Patel Chandubhai Ganeshdas.

17. That It is submitted that even these 4 representatives are not experts who are

representing NGOs or associations that work on transgender rights. The
Respondent has' neither . provided any -background information and work
history of the transgender representatives nor have they released the names
of the registered NGOs associated with the expert members nominated for the
National Council for Transgender Persons. ' '

18. That It is submitted that Shei Aryan Pasha, nominated as an expe'rt member

in the Notification dated 21.08.2020, is a trans man living in Delhi was
adjudged as the first transman to have secured a prize at Muscie - mania India,
a bodybuilding event, He is the life-partner of the transgender activist Laxmi
Narayan Tripathi who has been nominated as a member under Section 16 (2)
(Q) as a representative of the transgend'er community. This fact has been
openiy publish'e_cl in several hews and media reports. The said Aryan Pasha is
neither an expert nor is he part of any registered NGO or association working
on transgender rights, He is a body builder, having an keen interest in
competing bodybuilding championships and hence he cannot be appointed to
such an important position as a member in the National Council as an expert
from an NGO working on transgender rights.

A copy of the Media Reports dated 08.09.2019
reporting on Shri Aryan Pasha is annexed herein and
the same is marked as ANNEXURE — 11,
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A copy of the Media Reports dated 08.12.2018
reporting on Shri Aryan Pasha is annexed herein and
is marked as ANMEXURE — I11.

It is submitted that Sri. Vihaan Peathambar is a trans man who has been

working on transgender rights issues, but there is no information if he is

~ associated with any registered NGO or asscciation. He is associated with a

group called Queerala, but there is ne any information, whether the same is

- registered or not.

20,

That 1t is Submitted that Ms. Reshma _Prai;ad is a trasgender persons from
_Bihér and is part of an NGO_kr_lown as D.ostana Safar. Hwoever, this NGO is
not focused on tra.nsgéﬂder rights. wofk, In fact, the details of the said NGO
Dostana Safar that are ava'ilab!e online as put up. by the NGO itself states as
follows == | | _ ' |
"Dostana - Safar is a non-governmental organization
- established in 2012, The registration pumber of the
organization is: 406 (01-06-2012), The arganizatfon is
operational in Bihar, India. Dostana Safar works in the
area of Aged and elderly, Animal Husbandry, Dairying &
Fisheries, Animal Welfare, Art & Culture, Biotechnology;
Children, Civic Issues, Dalit We!fare, Disability, Disaster
Management, Fducation & Literacy, Environment and
-~ natural resource nianagemenz; Food and _Agricngi‘um,
| Health & Nutrition, 'HIV/AI;J.S,‘, Housing and shelter, |
- Human Rights, Information & Communfcatian Techhofogy
), Labour & Employment, Land Resources, Legal
Awarenéss & A_id,' Micro Finance (SHGs), Micro Small &
- Medium Enterprises, Minorily Iséue.sf efc, The NGO works
towards the promotion of sustainable development.”

Hence this NGO was set up by the said _Reshm_a'Prasaci to work on many other

-~ issues and not transgender welfare, Hence it cannot be said that she is an

-expert from an NGO that works on trahsgender rights.
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However, she just got recently involved in some Trans related activities from

a few years.

A copy of the intarnet web page of Dostana Safar on
the website searchdonation.com is annexed herein
and is marked as ANNEXURE IV,

21. That It is submitted that Shri Patel Chandubhai Ganeshdas, nominated as an
expert member in the Notification dated 21.08.2020, is from the Chuwal Gram
Vikas Trust, Ahmedabad which has been estabiished to work primarily in the
field of health, HIV/AIDs awareness and prevention and environmental and
forest rights. This organization has not done any work in the field of
transgender rights in Gujarat or anywhete in the country and the said Shri
Patel Chandubhai Ganeshdas cannot be said to be an expert frors an NGO
working on transgender rights.

A copy of the Web page of the Organisation
'associated with Shri Pate! Chandubhai Ganeshdas is
anneéxed herein and is marked as ANNEXURE - V,

22, Thus, being aggrieved by the action of the Respondents and having no other
alternative and equally efficacious remedy, the Petitioner has filed this petition
before this Hon'ble Court. The Petitioner has not filed any other petition on
the same cause of action before this court or any other court. This petition is -
fited on the following, among other grounds :- '

GROUNDS

23. THAT the impugned Notification is completely illegal and arbitrary and in

~ violation of the provisions of Article 14 of the constitution as it does not include
reprasentatives from f_;ije transgender community and experis from NGOs
working on transgender rights, and hence deserves to be quashed.
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| ~ 24. THAT the impugned Notification nominates Shri Kak Chingtabam Shyamecand

_Sh_arma as a transgender _represenm_tive from the North-East region without

dmy providing information as to the category to which the nominee _beiong's-

toor the work history of the nominee. Further, this nominee is not a recognized

25.

- 26,

representative of the transgender community in the North-East region and has
not been well-immersed. in transgender rights issues and the entire

transgender community in the North East region has no knowledge of who this

person is at all. The Respondent failed to consider that there are several
persons from_the transgender t:r:ih‘lmi.lnit)ér in t.he North East who have done
exemplary work on transgender right_s and haé instead nominated the said S_hr'i
Kak Chingtabam Shyamcand Sharma who has not done any work in the ﬁefd '

-of transgender rights and cannot be appointed as a member as a
representative of the transgender commumty from the Notth east region. Such

nomination is completely arbitrary and wuthout any reasonable basis and in
violation of Article 14 of the constx_tut!on and hence deserve:a <o) be quashed.

THAT the Transgender Pei'sens Act 2019 provides under Section 16 (2) (h)
that five experts shall. be ‘nominated to represent non-governmental
organisatioris and associations wor’k?ng forthe _welfafe oftrané@ender DErsons.
However, the Respondent through Notification dated 21.08.2020 has

nominated 'on'iy four expert members and even on this grouhd the impugned

* Notification deserves to be quashed and set aside.

THAT the Expert members nominated by the Respondent to represent non-
govern mental organisations and associations are completely ma/afide as most
of these individuals have no NGOs that they are associated with, or are part

- of NGOs that have not done any work on transgender rights and have no

27.

ez(peﬁence in the field of transgender rights. -

'.THAT the Respondent has arbitrériiy nominat_ed :Shr_i Aryan Pasha as one of
) the expert members through Notification dated 21.08. 2020. The said nominee

~ has not been involved in any work on transgender rzghts and is not an expert

_assocaated with any registered NGO or assoc;atzon He has ‘achieved -
_recogmtlon only for participating in a bodybunctmg event and has received

w:de medla coverage for being the partner of the plomment transgender _
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activist Laxmi Narayan Tripathi, However, the nominee does not have a
registered organlsataon Or association. working towards transgender rights
advocacy and poucy lmpiementatton and hence cannot be nominated under
section 16 (2) (h) of the 2019 Act to the National Council. Such namination is
completely arbitrary and without any'reasonabfe basis and in violation of
Article 14 of the constitution and hence deserves to be quashed.

THAT the Respondent has nominated Shri Pate! Chandubhai Ganeshdas as
one of the expert members through Notification dated 21.08.2020. Although
the said nominee is associated with an NGO named Chuwai Gram Vikas Trust,
this Trust works extensively in the field of haalth, HIV/AIDS prevention and
enwironmental issues. The objective of the organisation is_not at alf on
transgender rights and there is no evidence that he has been an expert
working on transgender rights with the said orgamzatlon and hence he cannot
be appointed under section 16 (20(h) to the national Councit. Such nomination
is completely arbitrary and without any reasonable basis and in violation of
Article 14 of the constitution and hence deserves to be quashed.

- THAT the Respondent h_as not provided or notified the mrocedure fdr

nomination and eligibility criteria for nomination to the National Council for
Transgender Parsons. Only if there is a transparent and open selection process
for the selectior of members both for section 16 (2) (g) and (h), can it ensure
a fair method for selection of members who are genuinely working for
transgender rights, There has been no se!ec’uon process that has been put in
place either by way of a Search Committee or -any other method and the
persans selected have been selected have no evidence of work done by them
on transgender rights, with many of them being completely unknown to the
transgender commum'y, many not having been part of any registered NGO or
association and hence such appointments deserve to be set aside. A fair and
transparent procedure under Article 14 requires that there should be a
selection procedure which lays down the eligibitity, and consideration of the
expertence of persons and their expertise and the final selections can be made
by a Selection Committes. Instead the present nomination is completely
arbitrary as several members are not working on transgender rights at ali and
not associated with registered NGOs working on these issues and are not
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experts in the i eld and the same is in wo!atlon of Ar‘ncfe 14 of the COI‘ISt!tthIOﬂ

" and hence deserves to be quashed

30.

31,

32,

THAT the Respondent has failed to provide background mformation and the
work expenence of transgendu.r representatlves nominated under the
Notification dated 21.08.2020 and that the capacxty of the members to
adequately represent the concerns of mem bers of the transgender community

“in that regaon and to provide vaiuable contribution within the Council is

uncertam

THAT the Respondent"'has failed to provide names of registered NGOs and

associations connected to the expert members nominated under the

Notification dated 21.08.2020 and that the _Several NGOs working extensively
in the field of transgender rights have been overlooked Many of these persons

‘are not part of any registered NGOs and are not experts to be appomted to.

the National Councu

THAT in the matter of Sanjay Tukaram Autade vs State of Maharastra,

in Writ Petition No. 3268 of 2016, the Aurangabad bench of Hon'bie
Bombay High Court held that Hon'ble Court can examine whether the decision
making process of the executive in selecting experts for a given department is

' reasonable, rational and not arbitrary, It further held that the discretion given

1o the Government under the statute to select expert members is not an

o unreguiated dzscreflon and that it must be exercised in consonance with the

object and purpose of the said statute

__Therefore, this Hon’ble High Court too has the power to examine the decision

making process and to e'ns'ure that the objects and purpose of the Tra nsgender
Persons (Protection of Rights) Act’ 2019 has been complied with by the

| Irespondent.

33. THAT the Hon'ble Supreme Court in the matter of National Resources

Alfocafmn, ir re — special .referenc:e Ho. 81 of 2012, which came to be

. cited as (2012) 10 5¢C 1, held that :



™ SEate action has to be tested for constitutional infirmities qua
Articie 14 of the constitution. That the action has to be fair,
_reasonébfe, non discriminatory, transparent, non capricious,
unbiased, without favouritism or nepotism, in pursuit of
promaotion of fﬁea/;ﬁy compem‘ibn and equitable treatment.
Further, it held that state action should conform to the nbnns
which are rational, _fhfofmed with reason and gided by public
;hfer’_eét and that lack of transparency in decisfon making
Drocess mould /fender it érbftram It should confarms to the

" norms which are rational, informed with reason and guided by

public interest etc.,”

34 THAT the Manual for Procurement of Consultancy & Other Services 2017
issued by the Ministry of Finance Department of Expenditure must be
considered in selection of NGOs and other individual éxperts as'it ensuras
that all Departments undertake a transparent selection process, However, the
Respdndent has not provided any information as to the decision-making
process and the nominated members under the Notification dated 21.08.2020
do not meet the quaiiﬁcatién as mentioned in the guidelines. Therefore, there

is not transparency in the selection process.

(&) The Guidelines at 7.2.2 (jii} for selection of individuals states:

"They shail be selected through cornparison of qualifications of
at !easr.tbiee candidates among é‘hase who have expressed
interest in the assignment or have been approached directly by
the Procuring Entity. Candidates who are already employed
with the Procuring Entity shall meet all refevant qualifications
and shall be fully capable of carrving ouf the 3ssignment.
Capability is judged on the basis of academic backgiound,
experience and, 3s appropriate, knowledge of the local
conditions, such as local language, culture, administrative

- system and Government organisation. ”

(B) The Guidelines at 7.4.1 regarding selection of Non-governmental

Organisations states,
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"The _eva}’uaﬁon crf]!‘erie. of proposals should reflect the NGO-

unigue qualifications, such as the following.

0 -H}'sforj/ of Work Wfﬁh grassroots comminities and evidence of
satisfactory pefformance, _ | _
i) Famfliarity with pamapafon/ devefo,omenf approaches and
low-cost technologles;
i) . Experienced staff conversant with the cultural and
socioeconomic dimensions of beneficiaries; ‘
v} C‘ommxited feadersh/p and adequaz‘e managemenf
V) Capaaly to co-opt benefi aafy pamapaﬁon

A Copy of the Manual for Procurement of Consultancy
& Other Services 2017 issued by the Ministry of
Finance Department of Expenditure is enclosed and |
the same is marked as ANNEXURE - VI,

35.The impugned Notification'therefore' must be stayed {ill the petition is heard

and disposed finally. If the Notit‘" cation is not stayed, and these members who
have no knowiedge or experlence of working on transgender rights are aliowed
to continue to be on the National Counc;i and exercise its functions, it will lead
to a complete wolation_ of the rights of the large_r transgender’ co_mmumty

 within the country and in the North East and hence the interim relief shouid

be ailow_ed.

36. That, the petitioner has sought Justzce from the respondent, but }UStICe has'.

37,

38.

been demed to her.

'T_hat the pe’titioner has no efﬁcat_ious ai.ternati_ve remedy and the remedy

sought for herein is adequate and complete,

That the eetitioner has not preferred any' other writ petition, suit or application
before this Hon'ble Court or before any other Court or Trlbunal zn regard to

- the subject matter of this petmon

39,

That this petition is filed banaﬁde and in the interest of Justice.
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PRAYER

It is therefore, humbly prayed that this Hon'ble Court may
be 'graciously pleased to admit this.petition and i'ssu'e a
Rule on the respondent to show céuse as to why a writ in
the nature of Mandamus andfor Certiorari and/or any
other appropriate writ, order or direction shall not be

issued granting the following relief, viz ::

a)

b)

o

Pass a writ in the nature of Certiorari or any other
writ quashing Gazette Notification bearing Mo,
CG-DL-E-21082020-221294 dated 21.08.2020
issued by the Ministry of Social Justice and
Empowerment, Governmenlt of India, is
annexed herein and is mar Notification bearing No.
CG-DL-E-21082020-221294  dated | 21.08.2020
produced herein as ANNEXURE — X ;

Direct Ministry of Social Justice and Ernpasierment:
Government of Indfa, to re-evaluate the members
nomtinated under section 16 (2) (g) and section 16
(2) (h) of the 2019 Act after putting in place a
transparent process for the sefection of members
such as inviting submissions for the same and

having a search committee to finalise the selection ;

Direct Mhist(y of Social Justice and Empowerment,
Government of Indiz, to formulate a procedure for
nomination and the notify the eligibility criteria for
nomination  within - the National Councit  for
Transgender Persons under section 16(2)(g) and 16
(2} (h) of the 2019 Act and sefect members pursuant
to such procedure and eligibitity;
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d) Grant any other relief, which this Hon'bie Court
deems fit under the Circumstances of the case in the

interest of justice and equity,

INTERIM - PRAYER |
Pending final disposal of the above writ petition, it is most
respectfully prayed that this Hon'ble Court may be pieased
o stay the Gazette Nolification bearing No. CG-DL-
5—21082020~2.21294 dated 21.08.2020 issued by the
Ministry of Social Justice and Empowerment,
C«E‘avemmént of India,_is_ annexed herein and s mar
~ Notification bearing No. CG-DL-E-21082020-221294 dated
21.08.2020 produced herein as ANNEXURE — I in the
interest of justice and equity. " | |

* AND FOR THIS ACT OF KINDNESS, THE PETITIONER AS IN DUTY BOUND
|  SHALL EVER PRAY

‘Filed byt~ o Settled by :-

Advocate ' ' _ Sr. Advocate

 Swati Bidhan Baruah . Jayna Kothari



AEFIDAVIT

I, DEVA KanYyA Doiev, aged about - 27 years, datjghter ‘of Shri Mahesh Doley,'
resident of Teteliya near Rishi Marvef Store, in the district of Kamrup (Metro), ﬂxssam;
presently working as a General Secretary, of All Assam Transgender Association,
Pandu, Guwahati ~ 781012, do hereby solemnly affirm and declare as under :

1)

2)

3)

4)

5)

6)

That, my desig nation is General Secrata ry, of Alt Assam Transgender Association,
Pandu, Ghy — 12, District : Kamrup (Metro) Assam, and is competent to file this
petition, and being well conversant with the facts and circumstances of the case,

I am competent to swear this affidavit on its behalf.
That I have filed the present petition as a Public Interest Litigation.

That T have gone through the GAUHATI HIGH COURT (PUBLIC INTEREST
LITIGATION) RULES, 2011 and do hereby affirm that the present Public Interest
Litigation is in conformity thereof.

That 1 have no personal interest in the litigation and neither myself nor anybody
in whom I am interested would in any manner benefit from the relief sought in
the present lit_igation save as a member of the General Public. This petition is not
guided by.setf gain_ ar gain of any person, institution, body and there is no motive

other than of public interest in filing this petition, |

That I have done whatsoever inquiry/investigation which was in my power to do,
to collect all data/materials which were available and which were relevant for this

Hon’bie Court to entertain the present petition.

That I further confirm that I have not concealed anything in the preseht petition

o any data/materiai/information which may have enabled this Hon'ble Court to form

an opinion whether to entertain this petition or not and/or whether to grant any

relief or not.
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7) That the statements made in this a_ffidaﬂ;it and in the accompanying Public
Interest Litigation in paragraphs _Pdo 12, I4feiT, 19 2240 2%  are
‘true to my Knowledge, those made in paragraphs 12 18, 20 ¢ 2]

are true to my information being matter of records which I bel ieve to be true and
© the rest are my humble submissions before this Hon'ble Court. '

 OnOath- | |
I swear that this my declaration is true, that it conceals nothing, and that no
part of it Is false, So Help me God.” _

And I sign this- affidavit on this the ;? 7’Rc§ay of August, 2020 at Guwahati,
Kamrup(M). | o '

Tdentify by me, | 3 %>

' S - S)e:m \‘thdﬁ» "\‘“3"1/ :

A% f"’? %  DEPONENT

Advocate’s Clerk op -

Guwahati. &2 :
: 7’7/ _ - ' . General Secretary

: ' ' : A Assam Transgender Association

" Pandy, Ghy-12 -




