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Case Summaries 

 

I. Section 3(1)(x) 

1. Swaran Singh and Anr. v. State through Standing Counsel and Anr. (2008) 8 SCC 435 

In this case, the complainant had stated in the FIR that he was insulted by appellants 2 

and 3 by his caste name (by calling him a `Chamar') when he stood near the car which 

was parked at the gate of the premises. The Supreme Court held that this was a place 

within public view and would amount to an atrocity under section 3 (1) (x) of the Act, 

since the gate of a house is certainly a place within public view. It held that even if the 

remark is made inside a building, but some members of the public are there (not merely 

relatives or friends) then also it would be an offence since it is in the public view. The 

Court held that `place within public view' should not be confused with the expression 

`public place'. A place can be a private place but yet within the public view.  

The Court held that the use of the word ‘chamar’ is a word of insult, abuse and 

derision. It held that when we interpret Section 3 (1)(x) of the Act, we have to see the 

purpose for which the Act was enacted, to prevent indignities, humiliation and 

harassment to members of the SC/ST community. The popular meaning of the word 

‘chamar’ which is acquired by usage should be considered and not the etymological 

meaning which would frustrate the very object of the Act and hence that would not be 

the correct manner of interpretation.  

 

2. Arumugam Servai vs. State of Tamil Nadu (2011) 6 SCC 405 

In this case, the accused called the complainants who were from the Pallan caste as 

‘Pallapayal. The court held that the use of the words “Pallan”, “Pallapayal”, “Parayan” 

or “Paraparayan” with intent to insult is highly objectionable and is also an offence 

under the SC/ST Act. The court held that it was obvious that the word ‘pallapayal’ was 

used by the Accused to insult the complainant and hence it was clearly an offence 

under the Act.  

On another note, the Court also directed administrative and police officials to 

take strong actions against acts of caste and religion-based honour killings and to 

institute immediate criminal proceedings against those responsible. It directed the State 

government to immediately suspend the District Magistrate / Collector and SSP / SPs 

of the district as well and other officials and charge-sheet them and proceed against 

them departmentally if they have not taken action and are held to be directly or 

indirectly accountable.  
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3. Gayatri vs. State and Ors. MANU/DE/1823/2017 – Delhi HC 

Here the informant complained about continuous harassment and abuse in the name of 

caste on social networking sites/Facebook. Though the Delhi High Court quashed the 

complaint on the ground that it did not make out an offence under Section 3 (1) (x), on 

the issue of making the statement on Facebook, the High Court laid down that it could 

be a public view. It held that when a member registered with Facebook changes the 

privacy settings to "public" from "private", it makes his/ her writings on the "wall" 

accessible not only to the other members who are befriended by the author of the 

writings on the "wall", but also by any other member registered with Facebook. 

However, even if privacy settings are retained by a Facebook member as "private", 

making of an offending post by the member - which falls foul of Section under Sec. 3 

(1) (x) of the Act, may still be punishable. Therefore, it would make no difference 

whether the privacy settings are set by the author of the offending post to "private" or 

"public". Pertinently, Sec. 3 (1) (x) of the Act does not require that the intentional insult 

or intimidation with intention to humiliate a member of the Scheduled Caste or 

Scheduled Tribe should take place in the presence of the said member of the Scheduled 

Caste or Scheduled Tribe. Even if the victim is not present, and behind his/ her back 

the offending insult or intimidation with intention to humiliate him/ her - who is a 

member of the Scheduled Caste or a Scheduled Tribe- takes place, the same would be 

culpable if it takes place within public view. 

 

4. Daya Bhatnagar and Ors. v. State MANU/DE/0085/2004 – Delhi HC 

In this case, the Court considered the meaning of the expression "public view" 

occurring in Section 3(1)(x). The Court held that the legislature required intention as 

an essential ingredient for the offence of "insult', "intimidation' and "humiliation' of a 

member of the Scheduled Casts or Scheduled tribe in any place within "public view'. 

Offences under the Act are quite grave and provide stringent punishments. Graver is 

the offence, stronger should be the proof. The interpretation which suppresses or 

evades the mischief and advances the object of the Act has to be adopted. Keeping this 

in view, looking to the aims and objects of the Act, the expression "public view" in 

Section 3 (l) (x) of the Act has to be interpreted to mean that the public persons present, 

(howsoever small number it may be), should be independent and impartial and not 

interested in any of the parties. In other words, persons having any kind of close 

relationship or association with the complainant, would necessarily get excluded.   

It held that the expression within "public view' occurring in Section 3 (l) (x) of 

the Act means within the view which includes hearing, knowledge or accessibility also, 

of a group of people of the place/locality/village as distinct from few who are not 

private and are as good as strangers and not linked with the complainant through any 
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close relationship or any business, commercial or any other vested interest and who 

are not participating members with him in any way.   

It also held that a witness cannot be termed to be "interested', "biased' or 

"partial' merely because he is made an accused in the counter FIR, unless attending 

circumstances, prima facie, suggest the same, like simultaneous lodging of cross FIRs, 

where both the parties are injured or where there is previous enmity or other strong 

motive for false implication. Lodging FIR against the complainant or the witnesses of 

the offence under Section 3 (l) (x) of the Act, at the belated stage would not be enough. 

Otherwise, whenever an offence is alleged to have been committed under Section 3 (1) 

(x) of the Act, the accused would be always eager to get a counter FIR registered 

against the complainant or the witnesses by hook or by crook, to defeat the earlier fir 

against him. This cannot be permitted in law. 

 

 

5. Patan Jamal Vali v. The State of Andhra Pradesh, 2021 SCC Online SC 343 

Though in this case, the Supreme Court upheld the acquittal of the accused under the 

SC/ST PoA Act, it held that the case of rape of a Dalit, blind woman should be seen 

from an intersectional perspective. It held that when the identity of a woman intersects 

with her caste, class, religion, disability or sexual orientation, multiple sources of 

oppression operate cumulatively to produce a specific experience of subordination by 

the victim which cannot be segregated. It also laid down directions for training of 

judges, police and prosecutors to make the criminal justice system responsive to 

women with disabilities facing sexual assault. 

 

*** 

II. Section 3(2)(v) 

6. Asharfi v. State of Uttar Pradesh (2018) 1 SCC 742 

Though in this case, the Court did not find evidence that the accused had committed 

rape on the ground that the victim belonged to Scheduled Caste, the Court held that the 

amendment of Section 3(2)(v) of the SC/ST Prevention of Atrocities Act by virtue of 

Amendment Act 1 of 2016 was brought about on 26.1.2016. The Supreme Court held 

that if subsequent to 26.01.2016 (i.e. the day on which the amendment came into 

effect), an offence under the IPC which is punishable with imprisonment for a term of 

ten years or more, is committed upon a victim who belongs to SC/ST community, the 

mere knowledge of the Accused that the person upon whom the offence is committed 

belongs to SC/ST community suffices to bring home the charge Under Section 3(2)(v) 

of the SC/ST Prevention of Atrocities Act. 
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7. Kailas and Ors. v. State of Maharashtra (2011) 1 SCC 793 

In this case, though the High Court set aside the conviction under the SC/ST PoA Act 

and only upheld the conviction under the IPC offences, the Supreme Court could not 

go into this issue as the no appeal was filed against that part of the judgment. However, 

the Supreme Court held that it was surprised that the conviction of the accused under 

the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 was 

set aside on hyper technical grounds that the Caste Certificate was not produced and 

investigation by a Police Officer of the rank of Deputy Superintendent of Police was 

not done. These appear to be only technicalities and hardly a ground for acquittal. 

    

 

*** 

III. Section 4 

8. MP Mariappan v. The Deputy Inspector General of Police, Coimbatore Range and 

Ors. MANU/TN/0657/2014 - Madras HC 

In the above case, the Respondents refused the booking of a mandapam after getting 

to know that he belonged to a Scheduled Caste. The Court held that based on the facts, 

the complaint had to be registered under Section 3(1)(x) of the SC/ST Act. The Court 

also directed the Superintendent of Police to register a case against the Inspector of 

Police under Section 4 of the SC/ST Act, because he had investigated into the 

complaint of the Petitioner himself, and had failed to put the files on record for the 

orders of the Superintendent of Police. The Court noted that this investigation could 

not have been done by the Inspector of Police, but had to be done by an officer not 

below the rank of Deputy Superintendent of Police as per Section 7 of the SC/ST Act. 

The Court also held the State Government responsible for compensating the Petitioner, 

because the police officials of the State Government had passed an order to bar the 

Petitioner from entering the village altogether.  

*** 

IV. Section 4 - Whether SC/ST PoA Act Would Apply Upon Conversion or Marriage of 

SC/ST Person 

9. State of Kerala and Anr. v. Chandramohanan (2004) 3 SCC 429 

This was a case where an FIR under Section 3 (1) (xi) of the SC / ST PoA Act was 

filed for the molesting and outraging the modesty of a young girl from a Schedule 
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Tribe. In a quashing petition, the allegation was that the parents of the girl had 

converted to Christianity and that the victim ceased to be a member of the Scheduled 

Tribe upon conversion. The Supreme Court held that as a broad proposition of law it 

cannot be accepted that merely by change of religion person ceases to be a member of 

a Scheduled Tribe, but the question as to whether he ceases to be a member thereof or 

not must be determined by the appropriate court as such a question would depend upon 

the fact of each case. In such a situation, it has to be established that a person who has 

embraced another religion is still suffering from social disability and also following 

the customs and tradition of the community, which he earlier belonged to. Under such 

circumstances, we set aside the order under appeal and remit the same to the Sessions 

Court, Palakkad, to proceed in accordance with law. 

 

10. Rajendra Shrivastava v. The State of Maharashtra MANU/MH/0036/2010 – Bombay 

HC  

In this case, the question referred to the Full Bench of the Bombay High Court was if 

a woman belonging to a SC/ST marrying a person belonging to a forward caste is 

abused in the name of her caste by a member of the public or by her husband or his 

relatives, whether an offence under the SC/ST PoA Act can be registered against such 

persons?  

The Full bench held that when a woman born in a Scheduled Caste or a 

Scheduled Tribe marries a person belonging to a forward caste, her caste by birth does 

not change by virtue of marriage. The Court acknowledged the disadvantages and 

indignities that a person faces since birth because they were born into a lower caste 

and held that ‘the suffering of such a person by virtue of caste is not wiped out by a 

marriage with the person belonging to a forward caste’. It held that the label attached 

to a person born into a Scheduled Caste or a Scheduled Tribe continues 

notwithstanding the marriage and if an interpretation as sought for by the applicant is 

accepted, it will defeat the very object of enacting the SC/ST PoA Act. Thus, the Court 

held that a woman born into a Schedule Caste or Scheduled Tribe on marriage is not 

automatically transplanted into the caste of her husband and she cannot be said to 

belong to her husband’s caste in the context of the SC/ST PoA Act.   

 

V. Whether Caste of Complainant / Accused Needs to Be Mentioned in The Complaint 

11. Ashabai Machindra Adhagale v. State of Maharashtra and Ors. (2009) 3 SCC 789 

The Appellant had filed an FIR alleging commission of offence punishable under 

Section 3 (1) (xi) of the SC / ST PoA Act. Thereafter a petition under Section 482 was 

filed by the accused on the ground that in the FIR the caste of accused was not 
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mentioned and therefore the proceedings cannot be continued and deserved to be 

quashed. The Court held that the offence primarily relates to the purported perpetration 

of crime on the victim because of his or her caste. It is for the accused to show that he 

does not belong to higher caste and that is a matter of evidence. It is not that in the 

instant case there was no reference to the caste of an accused as it is clearly mentioned 

in the FIR that the offence is relatable to Section 3 (1) (xi) of the Act. Therefore, there 

is a reference, though indirectly, to the caste of the accused and the non-mention of the 

caste of the accused cannot be a ground to quash the proceedings. The Court held that 

during the course of investigation it is open to the investigating officer to record that 

the accused either belongs to or does not belongs to Scheduled Caste or Scheduled 

Tribe. After final opinion is formed, it is open to the Court to either accept the same or 

take cognizance. Even if the charge sheet is filed at the time of consideration of the 

charge, it is open to the accused to bring to the notice of the Court that the materials 

do not show that the accused does not belong to scheduled caste or scheduled tribe. 

Even after the charge is framed, at the time of trial, materials can be placed to show 

that the accused either belongs or does not belong to scheduled caste or scheduled tribe. 

 

12. Pushpa Vijay Bonde v. State of Maharashtra 2009 SCCOnline Bom 351 - Bombay 

HC 

Replying on the Ashabai judgement of the Supreme Court, a Full bench of the Bombay 

High Court held that it is not a requirement under Section 3 of the SC / ST PoA Act 

that the complainant should disclose the caste of the accused in the complaint. If there 

is no mention of the caste of the accused in the FIR, that cannot be a ground for either 

not registering the offence under Section 3 of the Atrocities Act or for quashing such 

complaint. 

 

*** 

VI. Section 14 

 

13. Hareendran v. Sarada and Ors. MANU/KE/0320/1994 - Kerala HC  

The Court held that Section 14 enables the Special Court to exercise original 

Jurisdiction. Further the Court held that on account of the fact that Section 14 of the 

Act specifically provides for speedy trial to prevent the commission of offence of 

atrocities against the members of the SC/ST by providing Special Court for trial of 

such offences and as the Act nowhere hints committal proceedings, Section 193 of the 

Cr. P.C. cannot have any application. In a case where Special Court receives final 
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report disclosing offence under the Act, it can certainly take cognisance of the same 

without committal. The Court agreed with the view taken by the Division Bench of the 

High Court in In Re (1992 (2) K.L.T. 748) which held that committal proceedings are 

not warranted in a case coming under the Act and triable by the Special Court.   

 

*** 

VII. Section 15 & 15A 

14. Marenna and Ors. v. The State and Ors. MANU/KA/2555/2020 - Karnataka HC 

The Karnataka High Court held that Sub-section (5) of Section 15-A of the SC/ST Act 

guarantees a right to a victim or dependents to participate in any proceedings thus right 

of ‘Audi Alterm Partem’ is conferred.  Therefore, where a right of Audi Alterem 

Partem is conferred on the victim or his dependents, then the court has to give an 

opportunity/right of audience to the victim or his/her dependent to hear them as to 

enable them to participate in the proceedings including bail proceedings also. The 

Court held that a victim or dependent has a right to be heard by the Court enabling the 

victim or dependents to participate in any proceedings in respect of not only bail 

proceedings but also in the proceedings of discharge, release, parole, conviction or 

sentence of an accused or any connected proceedings or arguments and file written 

submission on conviction, acquittal or sentencing of a case.  

The Court held that is able to hear the victim or dependent in respect of a 

proceedings as enumerated in Sub-section (5) of Section 15-A of the SC/ST Act only 

when the victim or dependent are made parties in the proceedings, otherwise it cannot 

be possible for the court to hear the victim/dependents and to receive any written 

submission as stated in the said provision.  

The victim or dependent may participate either personally or through an 

Advocate or through Public Prosecutor or Special Public Prosecutor or appear 

himself/herself.  As per Section 15 of the SC/ST Act, the Special Public Prosecutor or 

exclusive Special Public Prosecutor are assigned the duties to represent the State in 

general but in specific on behalf of the victim or dependent/complainant/first informant 

to prosecute the case. Sub-section (3) of Section 15-A of the SC/ST Act not only 

enumerates giving such information to the victim or dependents through Special Public 

Prosecutor or State Government about any proceedings pending in the court but Sub-

section (5) of Section 15-A of the SC/ST Act confers a right on the victim or 

dependents to make them to participate in the proceedings and to hear their 

submissions and also to file written submissions in this regard in the proceedings 

pending before the court. Therefore, unless the victim or dependent as enumerated in 

Section 2 of the SC/ST Act is made a party in the proceedings in the case pending 

before any court, it is not possible for the court to hear whatever submission to be put 
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forth by the victim or dependents in the proceedings before the court.  It held that it is 

also the duty of the State to provide legal assistance to the atrocity victims or their 

dependents by engaging services of an advocate in any proceedings initiated under the 

Act. 

The High Court passed the following guidelines: 

i) A right is conferred on the victim or his/her dependents to participate in the 

proceedings initiated under the Scheduled Castes and the Scheduled Tribes 

(Prevention of Atrocities) Act, 1989 as enumerated in Section 15-A and first 

informant/complainant/victim or dependents shall be made as a party in the 

proceedings and the court shall issue necessary notice to the victim or 

dependents/first informant/complainant/victim or dependents and to hear them 

in any proceedings as envisaged under Sub-section (5) of Section 15-A of the 

SC/ST Act. 

ii) The Special Courts trying with the offence/s under the Scheduled Castes and 

the Scheduled Tribes (Prevention of Atrocities) Act, 1989 shall direct the 

District Legal Services Authority to provide an advocate on behalf of the victim 

or his/her dependents/first informant/complainant from the Panel Advocates of 

District Legal Services Authority. 

 

 

*** 

VIII. Section 18 – Anticipatory Bail 

15. Union of India v. State of Maharashtra and Ors. (2020) 4 SCC 761 

This judgement was passed by the Supreme Court setting aside some of the directions 

given by the Supreme Court in Subhash Kashinath Mahajan v. State of Maharashtra. 

(2018) 6 SCC 454. 

On anticipatory bail, the Court held that the consistent view of the Supreme 

Court was that if a prima facie case has not been made out attracting the provisions of 

SC/ST Act of 1989, in that case, the bar created under Section 18 is not attracted. Thus, 

misuse of the provisions of the Act is intended to be taken care of by the decision 

above. It held that requiring the approval of SSP before an arrest is made under the 

SC/ST PoA Act is not warranted as that would be discriminatory and against the 

protective discrimination envisaged under the Act. Apart from that, no such guidelines 

can prevail, which are legislative. When there is no provision for anticipatory bail, 

obviously arrest has to be made. For an arrest of accused such a condition of approval 

of SSP could not have been made a sine qua non, it may delay the matter in the cases 

under the Act of 1989. 
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It also held that the direction given in the earlier judgement that the Dy. S.P. should 

conduct a preliminary inquiry to find out whether allegations make out a case under 

the Atrocities Act, and that the allegations are not frivolous or motivated would also 

not stand. In case a cognizable offence is made out, the FIR has to be out rightly 

registered, and no preliminary inquiry has to be made as held in Lalita Kumari (supra) 

by a Constitution Bench. There is no such provision in the CrPC for preliminary 

inquiry or under the SC / ST PoA Act, as such direction is impermissible.  It therefore 

held that such directions given earlier encroached upon the field reserved for the 

legislature and against the concept of protective discrimination in favour of 

downtrodden classes under Article 15 (4) of the Constitution and also impermissible 

within the parameters laid down by this Court for exercise of powers under Article 142 

of the Constitution and held therefore that the direction Nos.(iii), (iv) and (v) issued by 

the Supreme Court in Union of India v. State of Maharashtra and Ors., (2020) 4 SCC 

761 are recalled.   

 

16. Prathvi Raj Chauhan v. Union of India and Ors. (2020) 4 SCC 727 

The Supreme Court held that Section 438 of the Cr.P.C. will not apply to cases under 

the SC/ST PoA Act. However, if the complaint does not make out a prima facie case 

for applicability of the provisions of the said Act, the bar created by section 18 and 

section 18-A (i) shall not apply.   

Justice Ravindra Bhat in his separate concurring judgment held that while 

considering any application seeking pre-arrest bail, the High Court has to balance two 

interests i.e. that the power is not so used as to convert the jurisdiction into that under 

Section 438 of the Criminal Procedure Code, but that it is used sparingly and such 

orders made in very exceptional cases where no prima facie offence is made out as 

shown in the FIR, and further also that if such orders are not made in those classes of 

cases, the result would inevitably be a miscarriage of justice or abuse of process of 

law. He considered such stringent terms, otherwise contrary to the philosophy of bail, 

absolutely essential, because a liberal use of the power to grant pre-arrest bail would 

defeat the intention of Parliament. He held that it is important to re-iterate and emphasis 

that unless provisions of the Act are enforced in their true letter and spirit, with utmost 

earnestness. 

 

17. Manju Devi v. Onkarjit Singh Ahluwalia and Ors. (2017) 13 SCC 439 

A complaint was lodged under Sections 323, 354 and 452 of the Indian Penal Code, 

1860 and Section 3(1)(xi) of the SC ST PoA Act.  Thereafter an FIR was registered 

and the Respondents prayed for an anticipatory bail.    

11



 10 

The words `Harijan' `Dhobi' etc. are often used by people belonging to the so-

called upper castes words of insult, abuse and derision. Calling a person by these names 

is nowadays an abusive language and is offensive. It is basically used nowadays not to 

denote a caste but to intentionally insult and humiliate someone. We, as citizens of this 

country, should always keep one thing in our mind and heart that no people or 

community should be today insulted or looked down upon, and nobody's feelings 

should be hurt. The Court held that though the Constitution of India abolishes 

`untouchability' but in view of the social attitudes which lead to the commission of 

such offences against Scheduled Castes and Scheduled Tribes, there is justification for 

an apprehension that if the benefit of anticipatory bail is made available to the persons 

who are alleged to have committed such offences, there is every likelihood of their 

misusing their liberty while on anticipatory bail and it is in this context that Section 18 

has been incorporated in the SC/ST Act.  In view of this discussion the Supreme Court 

held that Section 18 of the SC/ST Act creates a bar for invoking Section 438 of the 

Code and held that the High Court committed a grave error in granting anticipatory 

bail to the respondents and the Supreme Court aside the order of anticipatory bail. 

 

18. Shakuntla Devi v. Baljinder Singh (2014) 15 SCC 521   

The Supreme Court held that the High Court in granting anticipatory bail did not give 

any finding that an offence under the SC/ST PoA Act is not made out against the 

respondent and had granted anticipatory bail, which it held was contrary to the 

provisions of section 18 of the said Act as well as the decision of the Supreme Court 

in the Vilas Pandurang Pawar case which held that Section 18 of the SC/ST Act creates 

a bar on the grant of anticipatory bail, unless the court can establish prima facie that 

there is no offence made out under the SC/ST Act. Thus, the Supreme Court set aside 

the order of anticipatory bail.  

 

  

19. Bachu Das v. State of Bihar and Ors. (2014) 3 SCC 471 

In this case the High Court had granted anticipatory bail to the accused. Although the 

accused submitted that no untoward incident had occurred and they were cooperating 

with investigating officer, the Supreme Court held that, in view of the bar under S. 18 

of the SC/ST PoA Act and the decision of the Supreme Court in the Vilas Pandurang 

Pawar case, since the Magistrate had carefully perused the complaint and the statement 

of the complainant and four witnesses and arrived at a prima facie conclusion against 

the accused persons that offence under Section 3 of the Act was made out, the High 

Court was not justified in granting anticipatory bail. It held that the High Court 

committed an error in granting anticipatory bail and accordingly cancelled the bail. 
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20. Vilas Pandurang Pawar and Anr. v. State of Maharashtra and Ors. (2012) 8 SCC 795 

The Supreme Court held that Section 18 of the SC/ST PoA Act creates a bar for 

invoking Section 438 of the Code. However, a duty is cast on the court to verify the 

averments in the complaint and to find out whether an offence Under Section 3(1) of 

the SC/ST PoA Act has been prima facie made out. If there is a specific averment in 

the complaint, namely, insult or intimidation with intent to humiliate by calling with 

caste name, the Accused persons are not entitled to anticipatory bail. The scope of 

Section 18 of the SC/ST PoA Act read with Section 438 of the Code is such that it 

creates a specific bar in the grant of anticipatory bail. When an offence is registered 

against a person under the provisions of the SC/ST PoA Act, no court shall entertain 

an application for anticipatory bail, unless it prima facie finds that such an offence is 

not made out. Moreover, while considering the application for bail, scope for 

appreciation of evidence and other material on record is limited. The court is not 

expected to indulge in critical analysis of the evidence on record. When a provision 

has been enacted in the Special Act to protect the persons who belong to the Scheduled 

Castes and the Scheduled Tribes and a bar has been imposed in granting bail Under 

Section 438 of the Code, the provision in the Special Act cannot be easily brushed 

aside by elaborate discussion on the evidence. 

  

 

21. State of MP and Anr. v. Ram Kishna Balothia and Anr. (1995) 3 SCC 221   

In this case, the constitutional validity of Section 18 of the SC / ST PoA Act was 

challenged. The Supreme Court upheld the constitutional validity of Section 18. The 

Supreme Court held that the offences which counted as “atrocities” and which were 

punishable under Section 3(1) of the Act did not have the protection of Section 438 of 

CPC. The Court said that the unavailability of Section 438 of CPC for offences under 

Section 3 of the SC/ST was a reasonable classification of a “special and separate class” 

of cases, and was not violative of Article 14. The Court held that considering the 

prevailing conditions, the offenders are likely to threaten and intimidate the victims if 

they are allowed to be free on anticipatory bail. Therefore, the classification is 

reasonable under Article 14. 

On Article 21, the Court held that Section 438 of CPC was not an integral part 

of Article 21 and was not even part of the CrPC originally and was added to the Code 

only much later. Anticipatory bail was not a matter of right, it was only a discretion of 

the courts. Looking at the historical background relating to the practice of 

"Untouchability" and the social attitudes which lead to the commission of such 

offences against Scheduled Castes and Scheduled Tribes, there is justification for an 

apprehension that if the benefit of anticipatory bail is made available to the persons 

13



 12 

who are alleged to have committed such offences, there is every likelihood of their 

misusing their liberty while on anticipatory bail and to prevent a proper investigation.  

It held that the offences which are enumerated under Sec. 3 denigrate members of 

Scheduled Castes and Schedules Tribes in the eyes of society, and prevent them from 

leading a life of dignity and self-respect. Such offences are committed to humiliate and 

subjugate members of Scheduled Castes and Scheduled Tribes with a view to keeping 

them in a state of servitude. These offences constitute a separate class and cannot be 

compared with offences under the IPC and Sec. 18 cannot be considered as violative 

of Articles 14 and 21 of the Constitution. 

 

 

*** 

 

IX. General 

 

22. National Campaign on Dalit Human Rights and Ors. v. Union of India and Ors. (2017) 

2 SCC 432 

In this case, the Court observed that the constitutional goal of equality for all citizens 

of the country could be achieved only if the rights of SCs/STs are protected. However, 

while noting the indifferent attitude of the State authorities and their failure to comply 

with the provisions of the PoA Act and Rules, it passed only a simple direction to the 

State Government(s) “…to strictly enforce the provisions of the Act… The National 

Commissions are also directed to discharge their duties to protect the Scheduled Castes 

and Scheduled Tribes. The National Legal Services Authority is requested to formulate 

appropriate schemes to spread awareness and provide free legal aid to members of 

Scheduled Castes and Scheduled Tribes.” 

 

 

14
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2017 SCC OnLine Del 8942 : (2017) 165 DRJ 128

In the High Court of Delhi at New Delhi
(BEFORE VIPIN SANGHI, J.)

Ms. Gayatri @ Apurna Singh .…. Petitioner
Mr. Puneet Mittal, Mr. Aman Sareen, Ms. Nidhi Raj Bindra & Ms. Aarushi Tangai, 

Advocates.
v.

State & Anr. .…. Respondents
Ms. Nandita Rao, ASC along with ACP Diwan Chand Sharma, for the State.
Mr. Hem C. Vashishst, Advocate for respondent No. 2.

W.P.(CRL) 3083/2016
Decided on July 3, 2017, [Judgment reserved on : 09.02.2017]

Scheduled Castes & Scheduled Tribes (Prevention of Atrocities) Act,1989 — S. 3(1)(x) — 
Ingredients of offence — There should be intentional insult or intimidation by a person, who 
is not a member of SC or ST — Insult must be with an intent to humiliate member of SC or 
ST 

Complainant alleging that accused continuously harassing her by abusing her caste on 
social network sites/facebook — Complainant enclosed certain printouts, wherein accused 
claimed that she belongs to Rajput community and that persons belonging to ‘Dhobi’ 
community have no standard of living — Pertinently, S. 3(1)(x) of Act does not require that 
intentional insult or intimidation with intention to humiliate a member of Scheduled Caste or 
Scheduled Tribe should take place in presence of said member of Scheduled Caste or 
Scheduled Tribe — Even if victim is not present and behind his/her back, offending insult or 
intimidation with intention to humiliate him/her takes place, same would be culpable 
provided it takes place within public view — It would make no difference whether privacy 
settings are set by author of offending post to “private” or “public” — Complainant does not 
claim that utterances made by petitioner on her facebook ‘wall’ were made in full public 
view directed against her, or that there were witnesses when said utterances were so made 
and directed against her, or till time offending posts remained on wall of facebook account of 
petitioner — She does not name any other person, a member of public who may have read 
allegedly offending posts of petitioner put up on facebook wall — Necessary ingredients of 
offence constituted under S. 3(1)(x) of Scheduled Castes & Scheduled Tribes Act, are not 
made out on reading of complaint/FIR — FIR as well as proceedings qua petitioner, are 
liable to be quashed. 

(Paras 45, 48 and 49)

D.P. Vats v. State, 2002 (99) DLT 167; State v. Om Prakash Rana, 2014 (1) JCC 657; Daya 
Bhatnagar v. State, 2004 (109) DLT 915; Smt. Usha Chopra v. State, 115 (2004) DLT 91; 
Kanhaiya Paswan v. State, 2012 (4) ILR (Del) 509; and Kusum Lata v. State, 2016 (4) AD (Delhi) 
362; Ram Nath Sachdeva v. Govt. of N.C.T. of Delhi, 2001 (60) DRJ 106; Ram Babu v. State of 
Madhya Pradesh, (2009) 7 SCC 194, referred to. 

Manoj Kumar Sharma v. Sate of Chhattisgarh, 2016 (97) ALLCC 926; State of Haryana v. Ch. 
Bhajan Lal, 1992 Supp (1) SCC 335 : AIR 1992 SC 604; Swaran Singh v. State, (2008) Cri LJ 
4369; Indian Oil Corporation v. NEPC India Ltd., (2006) 6 SCC 736 : AIR 2006 SC 2780 (vide 
para 12); State of Orissa v. Saroj Kumar, (2005) 13 SCC 540, relied on. 

The Judgment of the Court was delivered by
VIPIN SANGHI, J.:— The petitioner has preferred the present writ petition to seek a 

writ quashing FIR No. 1162/2015 registered at Police Station - Saket, New Delhi under 
Section 3(1)(x) of the Scheduled Castes & Scheduled Tribes (Prevention of Atrocities) 
Act, 1989 (hereinafter referred to as “SC/ST Act” for short), and the proceedings 
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arising therefrom. The aforesaid FIR has been registered on the complaint of 
respondent No. 2. 

2. The petitioner/accused and the respondent No. 2/complainant are co-sisters. 
They are married to two brothers. According to the petitioner, the mother-in-law of the 
petitioner severed her relationship from the husband of respondent No. 2 sometime in 
August 2015 and disowned him from all her movable and immovable properties. The 
said development has led to respondent No. 2 becoming inimical towards the 
petitioner and her family members. 

3. The case of the complainant/respondent no. 2 in her complaint-on the basis of 
which the aforesaid FIR has been registered, is that the petitioner: 

“is continuously harassing and abusing on my caste on social network 
sites/facebook). Since 18 July 15 till today 1 Aug 15 she is updating a bad words 
like cheap, kutta, donkey etc for DHOBHI's. As I also belong from DHOBHI category, 
it is unacceptable for me. I want you to take a legal action according to SC/ST Act 
as it is very insulting & dominating updates put by her for DHOBHI community.”

(emphasis supplied)
4. Along with her complaint, the complainant also enclosed certain printouts, 

wherein the petitioner/accused claimed that she belongs to Rajput community, and 
that persons belonging to the ‘Dhobi’ community have no standard of living and they 
are cheap people. The aforesaid printouts are from the facebook account of the 
petitioner. The complainant made the aforesaid complaint dated 02.08.2015, which 
was diarised on 03.08.2015 vide Diary No. 872-LC. 

5. Since, it is the utterances attributed to the petitioner on her facebook “Wall” 
which form the basis of the FIR in question, I consider it appropriate to set out the 
posts attributed to the petitioner on her facebook ‘wall’. The same are as follows: 

“Gayatri Singh
July 28 at 11 : 53pm Edited
Pehla Gadha : Yaar Main Jis Dhobi Ke Ghar Kaam Karta Hoo, Vo Mujhe Bahut 

Marta Hai.
Doosra Gadha : Tu Ghar Chor Kar Bhaag Kyo Nahi Jata.
Pehla Gadha : Kya Batau Yaar Dhobi Ki Ek Ladki Hai, choti DHOBAN Vo Jab Bhi 

Shararat Karti Hai To Dhobi Kehta Hai Ki Teri Shaadi Kisi Gadhe Se Kar Dunga.
Bas Yeh Soch Kar Ruka Hua Hoo.
Moral of the story that Dhoban is Brand ambassador of fools & donkeys 

and only they r follow her always”
(Emphasis supplied)

“Gayatri Singh
12 hrs Edited
U hv find many DHOBI jokes on biggest social site of Google like DHOBI ka kutta 

na ghar ka na ghaat ka, u understand na what I want to say so please increase ur 
level of education first bcoz I am not a Kid I am a daughter of Rajput - feeling 
super.”

“Gayatri Singh
July 29 at 11 : 13pm
Joke : one Fb user apne dost se apne dushman ke bare mein baat karte hue 

kahta hai who hamesha mera fb account check karta rahta hai aur mujhe follow 
karta hai par mujhe to yein sab karne mein koi interest nahi …

Kamina Dost : agar tum bhi uska fb account check nahi karte rahte ho to how do 
u know that he checked always????

Moral of the story : for example If u can eat ashirwad mill flour so that's not 
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mean that nobody can eat that bcoz every one prefer brand 1  who live the life with 
hight standard always but low standard people always try to prove it and speak 
again & again that I hv standard. It's called cheep people and only one brand 
available for these people : DHOBI BRAND - feeling naughty.”

(emphasis supplied)
6. Ms. Rao, learned ASC, who appears for the State has tendered in Court the 

aforesaid printouts, which show that they have been printed by accessing the facebook 
page of the petitioner by a person disclosing her identity as “Veronica”. The said 
printouts have been taken between 31.07.2015 and 01.08.2015. 

7. The submission of the petitioner is that a reading of the complaint - on the basis 
of which the aforesaid FIR has been registered; the FIR, and; the contents of the 
aforesaid printouts, does not disclose commission of an offence under Section 3(1)(x) 
of the SC/ST Act. 

8. Section 3(1)(x) of the SC/ST Act at the relevant time, i.e. in July 2015 read as 
follows: 

“3.(1) Whoever, not being a member of a Scheduled Caste or a Scheduled Tribe,- 
… … …

(x) intentionally insults or intimidates with intent to humiliate a member of a 
Scheduled Caste or a Scheduled Tribe in any place within public view; … … …

shall be punishable with imprisonment for a term which shall not be less than six 
months but which may extend to five years and with fine.”

(emphasis supplied)
9. I may observe that Section 3(1) has been substituted by Section 4(i) of Act 1 of 

2016 with effect from 26.01.2016. 
10. The submission of Mr. Mittal, learned counsel for the petitioner is that to 

constitute an offence under Section 3(1)(x) of the SC/ST Act, it is essential that the 
accused should intentionally insult, or intimidate with intention to humiliate “a 
member of a Scheduled Caste or a Scheduled Tribe”. He submits that the use of the 
expression “a member” shows that the Legislature intended to make an offence - the 
insult, or intimidation with intention to humiliate, a particular member of the 
Scheduled Caste, or a Scheduled Tribe, and not a generalized community of Scheduled 
Caste, or Scheduled Tribe. 

11. Mr. Mittal submits that in the present case, the facebook posts attributed to the 
petitioner, even if they are assumed to be true to have been posted by the petitioner 
on her facebook wall, do not disclose the intentional insult or humiliation - with 
intention to humiliate any individual, much less, the complainant as there is no 
mention of the name of any individual. There is no basis to claim that the said post 
was directed against, and obviously against, the complainant. 

12. Mr. Mittal submits that in the post attributed to the petitioner of 28.07.2015 at 
11 : 53 p.m., the objectionable content is as follows: 

“Moral of the story that Dhoban is Brand ambassador of fools & donkeys and only 
they r follow her always”
13. Mr. Mittal submits that the said post is directed against the females of the 

‘Dhobi’ community in general, and not against any specific individual, much less 
against the complainant. 

14. Similarly, Mr. Mittal submits that the post attributed to the petitioner of 
29.07.2015 at 11 : 13 p.m., does not name or refer to the complainant, and the only 
alleged insulting or intimidating words are “it is called cheep people and only one 
brand available for these people : DHOBI BRAND -… … …”, which is also a generalised 
comment and not directed against any individual, much less, the complainant. 

15. Mr. Mittal submits that in the present case, the facebook pages relied upon by 

st
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the complainant have apparently been accessed with the identity of ‘Veronica’. He 
submits that the petitioner had blocked respondent No. 2 from accessing her facebook 
account - meaning thereby, that she would not be able to access the facebook account 
of the petitioner, and not read the posts found on the facebook ‘wall’ of the petitioner. 
This itself shows that the allegedly offending posts were certainly not insults or 
intimidations intended to humiliate the complainant, as they were not directed at her, 
and were not intended to be seen or read by her. However, respondent No. 2, had 
deliberately used a pseudo name and a false identity to be able to open the facebook 
account of the petitioner, and to read the posts on the facebook ‘wall’ attributed to the 
petitioner. 

16. Mr. Mittal submits that the petitioner is entitled to her views and to share her 
views within her own friend circle, who are members/subscribers on facebook. He 
submits that if someone ventures into the facebook account of another, uninvited, and 
by assuming a pseudo name, such a person does so at his/her own peril and cannot 
claim that the posts on the facebook ‘wall’ of the member's account accessed were 
intentional insults, or intimidations with intention to humiliate such a person, who is a 
member of a Scheduled Caste or a Scheduled Tribe. In support of his submissions, Mr. 
Mittal has placed reliance on a Division Bench judgment of this Court in D.P. Vats v. 
State, 2002 (99) DLT 167. 

17. Mr. Mittal submits that, firstly, there has to be intentional insult, or intimidation 
with intention to humiliate a particular person. The person accused of the offence 
under Section 3(1)(x) of the SC/ST Act should have knowledge that the particular 
person/victim is a member of a Scheduled Caste, or a Scheduled Tribe. If he had no 
knowledge that the caste of the person against whom the intentional insult, or 
intimidation with intention to humiliate is directed, was a scheduled caste or 
scheduled tribe, no offence under Section 3(1)(x) of the SC/ST Act would be made 
out. 

18. Similarly, if utterances of the accused were not directed against a particular 
member of SC/ST - in contradistinction with the community of SC/ST as a whole, the 
offence under Section 3(1)(x) of the SC/ST Act would not be made out. Mr. Mittal 
submits that in D.P. Vats (supra), the expression “a member” has been interpreted by 
the Division Bench to mean that the intentional insult, or intimidation with intention to 
humiliate must be directed against an individual member, and not against a group of 
members, or the crowd, or public in general - though they may comprise of persons 
belonging to SC/ST community. If the intentional insult, or intimidation with intention 
to humiliate when made is in generalized terms against all and sundry, and not 
against a specific individual of the particular SC/ST community, it would not make out 
an offence under Section 3(1)(x) of the SC/ST Act. 

19. Mr. Mittal submits that in the facts of the present case, the alleged intentional 
insult, or intimidation with a view to cause humiliation was not made against the 
complainant in particular - who belongs to the Dhobi community. This is for the reason 
that the petitioner had not added the complainant as a friend and, therefore, she 
would not get to see the posts put up by the petitioner/accused on her facebook ‘wall’ 
automatically. In fact, the petitioner had blocked the complainant, and she could not 
have accessed the facebook account ‘wall’ of the petitioner, except by faking her 
identity - which she did. The petitioner/accused had no reason to assume that the 
complainant would, of her own volition, visit the facebook page/wall of the petitioner 
to read the petitioner's posts by assuming a false identity. Mr. Mittal submits that in 
these circumstances, there was no question of the petitioner having the intention of 
insulting, or intimidating with a view to cause humiliation to any specific person, much 
less respondent No. 2. Moreover, since the facebook posts attributed to the petitioner 
do not specifically mention the complainant directly, or by obvious implication, it 
cannot be said that the intentional insult/intimidation with a view to cause 
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humiliation, was directed against respondent No. 2 on account of her being a member 
of the Dhobi community. Like in the case of D.P. Vats (supra), in the present case, the 
utterances/posts attributed to the petitioner on her facebook ‘wall’ are in generalized 
terms, and not attributed directed against any particular person, much less 
respondent No. 2. 

20. Mr. Mittal in support of his contention that the provisions of the SC & ST Act are 
not attracted, places reliance on State v. Om Prakash Rana, 2014 (1) JCC 657. 

21. Mr. Mittal further submits that the said insult or intimidation, with intention to 
humiliate, should take place at a place which is “within public view”. He submits that 
the alleged posts are claimed to have been put up by the petitioner on the ‘wall’ of her 
facebook account which, according to Mr. Mittal, is not “a place within public view”. Mr. 
Mittal submits that the posts put up on his ‘wall’ by the facebook account holder 
member/subscriber - even when the privacy setting is set to “public”, must be shown 
to have been read by a member of the public, i.e. it must be claimed to have been 
read by a member of the public, which is not the case in hand. Mr. Mittal submits that 
the posts on his/her facebook ‘wall’ put up by a member/subscriber are accessible to 
those who are befriended by the member/subscriber. Merely because the facebook 
profile of the petitioner shows that the same had been edited to ‘public’ - so as to 
make it accessible to the public generally, the same cannot be labeled as a place 
within public view, since, to view the said post a member of the public would have to 
visit the facebook account of the petitioner by disclosing his or her identity. Anybody, 
who does not so access the facebook account of the petitioner would not become 
aware of what has been posted by the petitioner on her facebook ‘wall’. He submits 
that it is not the case of respondent No. 2/complainant that any member of the public 
who is a stranger to the petitioner and the complainant/respondent No. 2 has visited 
the facebook page of the petitioner and viewed the posts put up by the petitioner on 
her facebook “wall”. 

22. Mr. Mittal places reliance on several cases dealing with the interpretation of the 
expression ‘public view’ - viz. Daya Bhatnagar v. State, 2004 (109) DLT 915; Smt. 
Usha Chopra v. State, 115 (2004) DLT 91; Kanhaiya Paswan v. State, 2012 (4) ILR 
(Del) 509; and Kusum Lata v. State, 2016 (4) AD (Delhi) 362. 

23. Mr. Mittal submits that the privacy setting of the facebook account of the 
petitioner, even though edited to ‘public’ - to enable any other facebook user to view 
the petitioner's posts on her ‘wall’, does not make the same a “place within public 
view”. Mr. Mittal also placed reliance on Ram Nath Sachdeva v. Govt. of N.C.T. of 
Delhi, 2001 (60) DRJ 106, wherein the learned judge observed as follows: 

“5. … Thus, as per the prosecution case, only the complainant who was 
accompanied by Shashi Pal, was present inside the house at the time the petitioner 
allegedly insulted him by uttering the remarks as noted in complaint. In my view, 
such insult not being ‘within public view’ would not attract said clause(x) of Section 
3(1) of the Act. As laid down in the decision in State of Haryana v. Ch. Bhajan Lal, 
1992 Supp (1) SCC 335 : AIR 1992 SC 604 one of the categories wherein power 
under section 482 Cr.P.C. can be exercised is where the allegations made in the FIR 
or complaint even if they are taken on their face value and accepted in their entirety 
do not prima facie constitute any offence or make out a case against the accused…”.
24. The State has opposed the petition. Learned ASC submits that on a perusal of 

the allegations contained in the FIR, it cannot be said that the ingredients of the 
offence under section 3(1)(x) of the SC/ST Act are not present. She submits that the 
present petition is premised on disputed questions of fact, which would require a trial. 

25. Ms. Rao places reliance on Ram Babu v. State of Madhya Pradesh, (2009) 7 SCC 
194, in support of her submission that at this stage when the investigation is in 
progress and the charge sheet has not even been filed, this Court would not examine 
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whether there is any truth in the allegations made. The only question that this Court 
would consider is whether, on the basis of the allegations contained in the FIR, a 
cognizable offence or offences are made out against the petitioner/accused. The 
allegations made in the complaint are to be taken as they are, without adding or 
subtracting anything and only if this Court finds that no cognizable offence is made 
out even if the allegations are considered to be truthful, would this Court quash the 
FIR and the proceedings arising therefrom in exercise of powers u/s 482 Cr PC. Ms. 
Rao submits that the intention of the petitioner while making offending posts on the 
‘wall’ of her facebook account was clearly to insult and/or intimidate with an intent to 
humiliate respondent no. 2, whom she knows is a member of a Scheduled Caste, 
namely, “Dhobi” caste. She submits that the petitioner has herself narrated that she 
and respondent no. 2 are co-sisters i.e. they are married to two brothers and there is 
acrimony between the two families. It is precisely for this reason that the petitioner 
had picked the “Dhobi” community for making insulting and humiliating statements. 
The petitioner was aware of the fact that respondent no. 2 and others of her 
community could log into the facebook account of the petitioner and view the posts 
uploaded by the petitioner on her facebook ‘wall’. 

26. Ms. Rao submits that the petitioner deliberately edited the privacy status of her 
account from ‘private’ to ‘public’, so as to enable the reading of her insulting and 
humiliating posts against the members of the ‘Dhobi’ community by the public. The 
offending posts uploaded by the petitioner are directed against, and only against 
respondent no. 2, since respondent no. 2 belongs to the ‘Dhobi’ community; is the 
sister-in-law of the petitioner, and; has an acrimonious relationship with the 
petitioner. Otherwise, there was no reason for the petitioner to harbor ill-will against 
the members of the ‘Dhobi’ community. 

27. Ms. Rao further submits that during the course of investigation, 
petitioner/Gayatri Singh was examined in the presence of her husband and lady 
officer, and she accepted the fact that she made the facebook posts in question by 
using her mobile phone, model name Lenovo S850, which was later thrown away by 
her, by claiming that the same was damaged by her daughter. Consequently, Section 
201 IPC was added in the FIR. Respondent No. 2 has adopted the aforesaid 
submissions of Ms. Rao. 

28. In Manoj Kumar Sharma v. Sate of Chhattisgarh, 2016 (97) ALLCC 926, the 
Supreme Court re-stated the factors to be considered by the Court while examining a 
prayer for quashing of an F.I.R. The Court observed as follows: 

“In State of Haryana v. Bhajan Lal 1992 Supp (1) SCC 335, wherein this Court 
also stated that though it may not be possible to lay down any precise, clearly 
defined, sufficiently channelised and inflexible guidelines or rigid formulae or to 
give an exhaustive list of myriad kinds of cases wherein power Under Section 482 of 
the Code for quashing of the FIR should be exercised, there are circumstances 
where the Court may be justified in exercising such jurisdiction. These are, where 
the FIR does not prima facie constitute any offence, does not disclose a 
cognizable offence justifying investigation by the police; where the 
allegations are so absurd and inherently improbable on the basis of which no 
prudent person can ever reach a just conclusion that there is sufficient ground for 
proceeding against the accused; where there is an expressed legal bar engrafted in 
any of the provisions of the Code; and where a criminal proceeding is manifestly 
attended with mala fide and/or where the proceeding is maliciously instituted with 
an ulterior motive for wreaking vengeance on the accused and with a view to spite 
him due to private and personal grudge. Despite stating these grounds, the Court 
unambiguously uttered a note of caution to the effect that the power of quashing a 
criminal proceeding should be exercised very sparingly and with circumspection and 
that too, in the rarest of rare cases; the Court also warned that the Court would 
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not be justified in embarking upon an enquiry as to the reliability or 
genuineness or otherwise of the allegations made in the FIR or the 
complaint and that the extraordinary or inherent powers do not confer an 
arbitrary jurisdiction on the Court to act according to its whims or caprice.”

(emphasis supplied)
29. Further, the Supreme Court in Swaran Singh v. State, (2008) Cri LJ 4369, has 

observed in paragraph 8 as under: 
“It may be noted that the trial has still to be held and the appellants will have an 

opportunity of establishing their innocence in the trial. At this stage all that the 
High Court can see in the petition under Section 482 Cr.P.C. or in a writ petition, is 
whether on a perusal of the FIR, treating the allegations to be correct, a 
criminal offence is prima facie made out or not or whether there is any 
statutory bar vide Indian Oil Corporation v. NEPC India Ltd. (2006) 6 SCC 736 : AIR 
2006 SC 2780 (vide para 12); State of Orissa v. Saroj Kumar (2005) 13 SCC 540 
(vide paras 9 and 10), etc. At this stage the correctness or otherwise of the 
allegations in the FIR has not to be seen by the High Court, and that will be 
seen at the trial. It has to be seen whether on a perusal of the FIR a prima 
facie offence is made out or not”.

(emphasis supplied)
30. In the light of the aforesaid settled legal position, this Court would proceed to 

examine the submissions of learned counsels on the assumption that the facebook 
posts attributed to the petitioner, which are set out in para 5 above, were indeed 
made by the petitioner on the ‘wall’ of her facebook account, and the same were open 
to view by any member of the public, on account of the privacy settings having been 
changed from ‘private’ to ‘public’. Though the petitioner claims - and this claim has 
not been refuted by respondent no. 2/complainant, that the complainant had been 
blocked by the petitioner from accessing the facebook account of the petitioner, and 
that is why she accessed the petitioner's facebook account by a fake name and 
identity of “Veronica”, this Court would also assume against the petitioner that she 
had not blocked respondent no. 2 from being able to see her posts on her facebook 
‘wall’. 

31. Section 3(1)(x), though quoted herein above in para 8, may be once again set 
out for ready reference, which reads as follows: 

“3.(1) Whoever, not being a member of a Scheduled Caste or a Scheduled Tribe,- 
… … …

(x) intentionally insults or intimidates with intent to humiliate a member of a 
Scheduled Caste or a Scheduled Tribe in any place within public view; … … …

shall be punishable with imprisonment for a term which shall not be less than six 
months but which may extend to five years and with fine.”

(emphasis supplied)
32. The ingredients of the aforesaid offence were culled out in Daya Bhatnagar 

(supra) as follows: 
“15. Basic ingredients for the offence under Clause (x) of Subsection (1) of 

Section 3 of the Act, revealed through the bare reading of this section are as 
follows : (a) there should be intentional insult or intimidation by a person, 
who is not a member of SC or ST; (b) the insult must be with an intent to 
humiliate the member of the SC or ST. As the intent to humiliate is 
necessary, it follows that the accused must have knowledge or awareness 
that the victim belongs to the SC or ST. This can be inferred even from long 
association; and (c) the incident must occur in any place within the public 
view. There cannot be any dispute that the offence can be committed at any 
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place whether it is a private place or a “public view” as long as it is within 
the “public view”. The requirement of “public view” can be satisfied even in a 
private place, where the public is present… …”.

(Emphasis supplied)
33. In D.P. Vats (supra), the Division Bench examined whether the uncontroverted 

allegations made in the FIR in that case - even if taken on face value, would constitute 
the alleged offence under Section 3 of the SC/ST Act, or for that matter, under the 
IPC. The ingredients of Section 3(1)(x) and Section 3(1)(xi) of the SC/ST Act were 
taken note of by the Division Bench in the following words: 

“9. … … …
(a) A person making the alleged derogatory utterance must know that the 

person whom he was intentionally insulting, intimidating with intent 
to humiliate him was a member of SC/ST. 

(b) Such intentional insult, intimidation or humiliation must be directed 
against and made to a member of SC/ST and for being member of 
SC/ST.

(c) The utterance must be made at any place within “public view”.”
(emphasis supplied)

34. The Division Bench observed in paragraphs 10, 12 and 13 of this decision as 
follows: 

“10. In the present case, we are concerned with the first two ingredients and it 
emerges therefrom that a case would fall under the first sub-section only when the 
person making the derogatory utterance knows that the person whom he was 
intentionally insulting or intimidating or humiliating in the name of the caste was a 
member of SC or ST. If he had no knowledge of his caste status, the offence under 
sub-section (1)(x) would not be constituted. Similarly if his utterance was not 
directed against a member of SC/ST in contradistinction to a group of 
members of SC/ST or the community as a whole, it would not again make 
out an offence under sub-section (1)(x). The word “a member” occuring in 
the provision assumes crucial importance in this context and leaves no 
scope for doubt that it must be directed against the individual member and 
not against a group of members or the crowd or the public in general 
though these may comprise of SC/ST. If it is made in generalized terms 
against all and sundry and is not individual specific in the name of caste, it 
would not make out an offence under the first sub-section, the rationale 
being that intentional insult, intimidation and humiliation made in the name 
of caste was liable to be caused to a person and in this case to an individual 
member of SC/ST and not to a group of members or public in general.

11. x x x x x x x x x
12. That being so, we hold that derogatory utterance made in generalized 

terms in a public gathering, even in the name of caste would not attract an 
offence u/s 3(1)(x) unless it was directed against an individual member of 
the caste/Tribe and the person making it knew that the victim belonged to 
SC/ST. For sub-section (xi) also, it was an essential requirement that the person 
using force or assaulting a women of SC/ST must know that she belonged to that 
caste/Tribe.

13. It does not, therefore, appear to us that uncontroverted allegations 
contained in FIR No. 678/01, even if taken on face value, would attract an 
offence under sub-sections (1)(x) or (1)(xi) of SC/ST (POA) Act 1989. This is 
so because petitioner had made the utterance “CHUDE CHAMARON TUMHE 
MAAR DUNGA MAIN TUMSE NAHIN DARTA” in generalised terms. It was not 
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directed against any particular member of SC/ST to attract the offence u/s 
3(1)(x) of the Act. Nor was it shown or known whether he knew anyone in 
the group or crowd to be a member of SC or ST to whom the utterance 
could be linked. The same holds true of the alleged offence under the other sub-
section. The allegations in the FIR nowhere disclose that petitioner had assaulted or 
used force against any woman in the gathering whom he knew to be belonging to 
SC/ST. That is not to suggest that allegations made in the FIR had to state all the 
ingredients of the offence. But the allegations were required to lay at least the 
factual foundation for attracting the offence under section 3(1)(x) and (xi) which is 
lacking in the present case.”

(Emphasis supplied)
35. The case of the complainant, as stated in her complaint, is that the petitioner: 

“is continuously harassing and abusing on my caste on social network 
sites/facebook). Since 18 July 15 till today 1 Aug 15 she is updating a bad 
words like cheap, kutta, donkey etc for DHOBHI's. As I also belong from 
DHOBHI category, it is unacceptable for me. I want you to take a legal action 
according to SC/ST Act as it is very insulting & dominating updates put by her for 
DHOBHI community.”

(emphasis supplied)
36. From the aforesaid complaint itself it would be seen that the complaint of the 

complainant/respondent no. 2 is not that the petitioner had insulted, or intimidated 
her with intent to humiliate her in particular, i.e. individually, by writing the offending 
words on her facebook ‘wall’. The complaint of the complainant/respondent no. 2 is 
that the petitioner is “harassing and abusing on my caste on social network 
sites/facebook” and that she is using bad words “for Dhobi's”. It is because 
respondent no. 2/complainant is a member of the Dhobi community, that she has 
taken affront, as the statements of the petitioner were not acceptable to her. Thus, it 
is not even the complainant's case in her complaint that the petitioner has 
intentionally insulted or intimidated with intent to humiliate her individually or “a 
member” of a scheduled caste i.e. Dhobi caste/community. It is not the complainant's 
case that she was a friend of the petitioner on the facebook. Consequently, the posts 
put by the petitioner on her facebook wall did not automatically show up on the 
complainant's facebook account. The offending posts put by the petitioner on her 
facebook ‘wall’ do not, directly or indirectly, name or refer to respondent no. 
2/complainant. Even if one were to accept that the background in which the petitioner 
has put up her posts on her facebook ‘wall’ is that the petitioner and respondent no. 2 
are co-sisters - married to two brothers, and there is acrimony between them in the 
family, in my view, that would not suffice to conclude that the posts put by the 
petitioner on her facebook ‘wall’ are intentional insults or intimidation with intent to 
humiliate the complainant. 

37. A perusal of the offending posts put by the petitioner on her facebook ‘wall’ do 
not show that they were directed against any individual member of any scheduled 
caste or scheduled tribe. In D.P. Vats (supra), the Division Bench set out the 
ingredients of the offence u/s 3(1)(x) and 3(1)(x)(1) of the SC/ST Act which have 
been taken note of herein above. To constitute an offence under the said provision, the 
person making the alleged derogatory utterances must know that the person whom he 
was intentionally insulting or intimidating with intent to humiliate was a member of 
the SC/ST. Secondly, the intentional insult or intimidation to humiliate must be 
directed against and made to a member of the scheduled caste or scheduled tribe on 
account of the fact that the said person is a member of the scheduled caste or 
scheduled tribe. The Division Bench specifically observed that if utterances was not 
directed against a member of scheduled caste or scheduled tribe, but were directed 
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against members of scheduled caste or scheduled tribe or the community as a whole, 
it would not make out an offence u/s 3(1)(x). The Division Bench in D.P. Vats (supra) 
deliberated on the words “a member” occurring in section 3(1)(x) and observed that 
the said words leave no scope for doubt that the utterances should be directed against 
the individual member and not against a group of members or crowd or public in 
general, though they may comprise of members of scheduled caste and scheduled 
tribe. Generalized statements against all and sundry, and not against specific 
individual belonging to the scheduled caste or scheduled tribe, would not make out an 
offence u/s 3(1)(x) of the SC/ST Act. 

38. Thus, in my view, the first two ingredients of the offences u/s 3(1)(x) - as set 
out in D.P. Vats (supra), viz. (a) there should be intentional insult or intimidation by a 
person, who is not a member of SC or ST; (b) the insult must be with an intent to 
humiliate the member of the SC or ST, are not present in the facts of the present case. 

39. I now proceed to consider the second limb of the submission of Mr. Mittal that 
the facebook ‘wall’ of a member cannot be described as a place within public view. The 
issue as to what constitutes a place within public view was considered in Daya 
Bhatnagar (supra). 

40. Daya Bhatnagar (supra) was a decision rendered by the learned Single Judge 
on a reference being made to him on account of a difference of opinion between two 
learned Judges constituting the Division Bench. The learned Single Judge S.K. 
Aggarwal, J. concurred with the view of B.A. Khan, J and disagreed with the view of 
V.S. Aggarwal, J.S.K. Aggarwal, J. approved the following observation of B.A. Khan, J. 
in his opinion: 

“If the accused does not know that the person whom he was intentionally 
insulting or intimidating or humiliating is a member of SC or ST, an offence under 
this section would not be constituted. Similarly, if he does not do all this at any 
place within “public view”, the offence would not be made out. Therefore, to 
attract an offence under Section 3(i)(x), an accused must know that victim 
belongs to SC/ST caste and he must intentionally insult, intimidate and 
humiliate him/her at a place within “public view”. The place need not be a 
public place. It could be even at a private place provided the utterance was 
made within “public view”.”

(emphasis supplied)
41. S.K. Aggarwal, J. proceeded to examine the meaning of the expression “public 

view” used in section 3(1)(x) of the SC/ST Act. He referred to the meaning of the word 
“public” found in legal dictionaries, and also referred to the Statement of Object and 
Reasons of the SC/ST Act. After analyzing the provisions of the SC/ST Act and in 
particular sub-clause (x) of section 3(1) of the said Act - which makes “utterances 
punishable”, he observed: 

“The Legislature required ‘intention’ as an essential ingredient for the offence of 
Insult’, “intimidation’ and “humiliation’ of a member of the Scheduled Casts or 
Scheduled Tribe in any place within “public view’. Offences under the Act are quite 
grave and provide stringent punishments. Graver is the offence, stronger should be 
the proof. The interpretation which suppresses or evades the mischief and advances 
the object of the Act has to be adopted. Keeping this in view, looking to the aims 
and objects of the Act, the expression “public view” in Section 3(i)(x) of the 
Act has to be interpreted to mean that the public persons present, 
(howsoever small number it may be), should be independent and impartial 
and not interested in any of the parties. In other words, persons having any 
kind of close relationship or association with the complainant, would 
necessarily get excluded. I am again in agreement with the interpretation put on 
the expression “public view” by learned brother Mr. Justice B.A. Khan. The relevant 
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portion of his judgment reads as under:
“I accordingly hold that expression within ‘public view’ occurring in 

Section 3(i)(x) of the Act means within the view which includes hearing, 
knowledge or accessibility also, of a group of people of the 
place/locality/village as distinct from few who are not private and are as 
good as strangers and not linked with the complainant through any close 
relationship or any business, commercial or any other vested interest and 
who are not participating members with him in any way. If such group of 
people comprises anyone of these, it would not satisfy the requirement of ‘public 
view’ within the meaning of the expression used.

(emphasis supplied)”
42. In Daya Bhatnagar (supra), the majority view taken by the Court was that to 

attract the offence under Section 3(1)(x) of the SC/ST Act the place where the 
offending action takes place should be within public view that does not mean that the 
place should be a public place. It could well be a private place, provided the utterance 
was made within public view. “Public view” is understood to mean a place where 
public persons are present - howsoever small in number they may be. Public persons 
are independent and impartial persons who are not interested in any of the parties. 
The same has been explained to mean persons not having any kind of close 
relationship or association with the complainant. Such persons are as good as 
strangers who do not have any liking for the complainant through any close 
relationship or any business commercial or other vested interest and who are not 
participating members with him in any way. 

43. When a member registered with facebook changes the privacy settings to 
“public” from “private”, it makes his/her writings on the “wall” accessible not only to 
the other members who are befriended by the author of the writings on the “wall”, but 
also by any other member registered with facebook. However, even if privacy settings 
are retained by a facebook member as “private”, making of an offending post by the 
member - which falls foul of Section under Section 3(1)(x) of the Act, may still be 
punishable if any of the befriended facebook members do not suffer from the 
limitations carved out in Daya Bhatnagar (supra), i.e. if any of the befriended facebook 
members of the author of the offending post is an independent and impartial and not 
interested in any of the parties, i.e. is not a person having any kind of close 
relationship or association with the complainant. Therefore, to my mind, it would make 
no difference whether the privacy settings are set by the author of the offending post 
to “private” or “public”. Pertinently, Section 3(1)(x) of the Act does not require that 
the intentional insult or intimidation with intention to humiliate a member of the 
Scheduled Caste or Scheduled Tribe should take place in the presence of the said 
member of the Scheduled Caste or Scheduled Tribe. Even if the victim is not present, 
and behind his/her back the offending insult or intimidation with intention to humiliate 
him/her - who is a member of the Scheduled Caste or a Scheduled Tribe takes place, 
the same would be culpable if it takes place within public view. 

44. The next issue that arises for consideration is whether, on a reading of the 
complaint/FIR in question, it could be said that the same discloses facts sufficient to 
constitute the offence, in the light of the essential requirement that the intentional 
insult or intimidation with intention to humiliate should take place in any place within 
public view. 

45. Pertinently, the complainant does not claim that the utterances made by the 
petitioner on her facebook ‘wall’ were made in full public view directed against her, or 
that there were witnesses when the said utterances were so made and directed 
against her, or till the time the offending posts remained on the wall of the facebook 
account of the petitioner. She does not name any other person - a member of the 
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public who may have read the allegedly offending posts of the petitioner put up on the 
petitioner's facebook wall. 

46. In Om Prakash Rana (supra), the Court observed: 
“9. In Deepa Bajwa v. State (supra), where quashing of FIR under section 3 of 

SC/ST Act, 1989 was sought, it was held by this court that for ascertaining that a 
complaint on the basis of which the complainant seeks registration of FIR, must 
disclose essential ingredients of the offence and in case a complaint lacks or is 
wanting in any of the essential ingredients, the lacuna or deficiency cannot be filled 
up by obtaining additional complaint or supplementary statement and thereafter 
proceed to register the FIR … … … …

10. In the present case, the original complaint lodged by the complainant 
does not mention in whose presence the offending words were used by the 
respondents/accused persons… There is nothing on record to show that the 
offending words were used in full public view. The names of alleged 
witnesses are not mentioned in the complaint dated 18.7.2012. The 
witnesses i.e. Meenakshi and Durga Dutt have alleged themselves to be the 
eye witnesses. But their names have not been stated by the complainant in 
her complaint. The supplementary statement dated 27.8.2012 of the complainant 
giving the names of alleged witnesses can't fill up the lacuna. There is also delay of 
3 days in lodging the FIR. The delay is not explained. The basic ingredients of 
Section 3(x) of the SC/ST Act are missing in the present case … … … …”

(emphasis supplied)
47. Thus, the complaint of respondent no. 2/complainant does not even satisfy the 

test laid down in Om Prakash Rana (supra). 
48. In the light of the above discussion, I am of the considered view that the 

necessary ingredients of the offence constituted under Section 3(1)(x) of the 
Scheduled Castes & Scheduled Tribes Act, as discussed above, are not made out on 
the reading of the complaint/FIR. 

49. For all the aforesaid reasons, the aforesaid FIR as well as the proceedings qua 
the petitioner under Section 3(1)(x) of the Scheduled Castes & Scheduled Tribes 
(Prevention of Atrocities) Act, 1989, are hereby quashed. 

———
Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ 
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake 
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ 
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The 
authenticity of this text must be verified from the original source. 
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JUDGMENT

Surinder Kumar Aggarwal, J.

1 . This reference has been made consequent upon a difference of opinion on the
interpretation of the expression 'public view' in Section 3(1)(x) of the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 (for short, 'the Act
or SC/ST Act'), in the Division Bench of this Court, consisting of Hon'ble Mr. Justice
B.A. Khan and Hon'ble Mr. Justice V.S. Aggarwal (as His Lordship then was), while
hearing the petition seeking quashing of the First Information Report (for short 'FIR')
under Section 3(1)(x) of the Act against them. Brief resume of facts, necessary for
appreciation of the controversy, are as follows:

2 . Petitioners and complainants are neighbours residing in the same complex at
Vikaspuri Extension, Delhi. On 14.3.2001 there was some dispute amongst them,
which resulted in registration of two cross cases on 28.3.2001. One under Section
3(1)(x) of the Act against petitioners and other under Sections 354/34 of the Indian
Penal Code, against the complainant and some witnesses of earlier case. Prosecution
case is that on 14.3.2001 Babu Lal (since deceased) resident of flat No. 2-A,
Vikaspuri lodged a report to the police complainant that at about 7.15 p.m. he was
sitting in the adjoining flat No. 1A along with Rakesh Kumar, Dr. C.P. Kohli, Rakesh
Nagpal, N. Kukreja and H.C. Saini residents of flat Nos. 1A to 6A, when Mrs. Veena
Das, Madhu Srivastava and Prem Shankar Madan residents of flat Nos. 3D, 3C and 3B
of Pocket-A (petitioners 9, 11 and 15), came there and called him "Chura Chamar
Babu Lal Chura Chamar" (hereinafter 'the offending words') without any reason. This
complaint was signed by Babu Lal, as well as four witnesses. On 15.3.2001 (next
day), Babu Lal's wife Mrs. Meena Kumari lodged another report alleging that on
14.3.2001 at about 7.20 p.m., she was present at her flat, along with her children,
when a group of 25-30 ladies came there and banged the door, saying "Churi
Chamari come out of the house, you are not up to our standard and you cannot live
in this block". She was humiliated and insulted on the basis of her caste; she became
unwell and had to go to the doctor to take medicine. Surnames of fourteen ladies of
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that group were mentioned in the complaint, along with their respective flat numbers
(petitioners 1 to 14). Babu Lal, thereafter sent reminders to the senior police officials
on 15th and 20th March, 2001 praying for suitable action. On 28th and 29th March,
2001, he also sent a telegram and then a complaint to the Commissioner of Police,
alleging that he was being pressurised to withdraw his complaint and was threatened
of false implication in some cases.

3 . On 19.3.2001, Mrs. Prabha Malhotra, Veena Das, Anita Gupta and Madhu
Srivastava (petitioner Nos. 6, 9, 10 and 11) had also given a report to the police,
alleging that on 14.3.2001 they had gone to the house of Babu Lal, for collecting
monthly subscription, as he was not paying the same for the past few months; Babu
Lal came out in underwear and at his asking they went inside the house where they
found Mr. Kohli, Nagpal and Saini (three of the witnesses mentioned in Babu Lal's
complaint, referred above), taking liquor. It is alleged that Babu Lal held Veena Das
from her blouse, laughed and started pulling her towards him; when Mrs. Srivastava
came to her rescue, Nagpal pushed her towards him saying "it was a good piece';
Kohli then pushed Prabha Malhotra and started kissing the complainant.

4 . On the above three reports, on 28.3.2001, two cases were registered at Police
Station Tilak Nagar. The first case under Section 3(i)(x) of the Act on the reports of
Babu Lal dated 14.3.2001 and his wife Meena Kumari dated 15.3.2001 against the
petitioners vide FIR No. 14/2001 which is sought to be quashed and the second
under Sections 354/34, IPC on the report of petitioners 6, 9 and 11 against Babu Lal
and the witnesses mentioned in his complaint vide FIR No. 144/2001. Fifteen
petitioners by a joint petition sought quashing of FIR No. 143/2001 under Section
3(i)(x) of the Act praying that ingredients of the offence are not made out and
registration of FIR is an abuse of the powers vested in the police.

5 . Hon'ble Justice V.S. Aggarwal (as His Lordship then was) after exhaustively
dealing with facts and the law referred to the meaning of the words "public" and
"view" as explained in Corpus Jurisdiction Secumdum, Black's Law Dictionary (6th
edition) page 1568, Stroud's Judicial Dictionary of Words and Phrases (6th Edition
Volume 3) and observed that the expression "public view" does not necessarily mean
that large number of persons should be present to constitute public; and that even
when one or two members of the public hear and view the offending words being
used, offence would be made out, provided other ingredients of section are satisfied.
It was held:

"......In other words, it is patent that, Therefore, to bring a matter within the
scope and ambit of expression "public view" firstly the words must be uttered
at a place which is within public view and it is unnecessary that the number
of public persons herein should be more than one. Even if one or two
members of the public hear and view, as the case may be, the same and the
other ingredients of section are satisfied, the case would fall within the ambit
of said provision."

6 . The learned Judge thereafter found that in the report of Meena Kumari wife of
Babu Lal, basic ingredient of "public view" for the offence under Section 3(i)(x) of
the Act is not made out as the offending words were not used, in the presence of any
public person and her complaint is liable to be quashed. But, on the report of Babu
Lal it was held that the offending words were used in the presence of four persons,
named in the complaint, Therefore, requirement that the offending words should be
used within "public view" is satisfied and the Trial Court was directed to proceed with
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the trial.

7. However, Hon'ble Justice B.A. Khan while interpreting the expression "public view"
in Section 3(i)(x) of the Act went a step further. Learned Judge after referring to the
principles governing interpretation of statutes as laid down by the Supreme Court in
RMD Chamarbaugwalla v. Union of India, MANU/SC/0020/1957 : [1957]1SCR930 and
Commissioner of Income Tax, Orissa v. N.C. Budharaja and Company and Anr.,
MANU/SC/0914/1994 : [1993]204ITR412(SC) , held that the report of Babu Lal is
also liable to be quashed, inter alia, on. the grounds; (i) that persons present with
Babu Lal were his associates, friends, participating members and were not
independent persons so as to constitute "public" within the meaning of Section 3(i)
(x) of the Act, particularly when these four witnesses are accused in the counter FIR
No. 144/2001; and (ii) that even otherwise, Babu Lal's complaint would not survive
after his death as it would be farcical to allow it to continue and to subject the
accused to rough and tumble of protracted Court process which could amount to its
abuse and result in miscarriage of justice.

8. On the above difference of opinion, the learned Court framed the following two
questions and placed the matter before Hon'ble the Chief Justice for an appropriate
reference under the Rules:

"(1) What is the correct and real meaning of expression "public view"
occurring in Section 3(i)(x) of SC/ST (POA) Act, 1989 and whether it would
include the view of the accused in a counter FIR?

( 2 ) Whether FIR No. 143/2001 arising out of complaint of Babu Lal
(deceased) would survive or was to be quashed?"

9 . I have heard learned Counsel for the parties and have been taken through the
record. Mr. D.C. Mathur and Mr. S.S. Gandhi, Senior Advocates and Mr. Sushil Bajaj,
learned Counsel appearing in the connected petitions also rendered valuable
assistance.

10. What is the true meaning and scope of the expression "public view" used in
Section 3(i)(x) of the Act? Is it necessary that the derogatory or humiliating words to
constitute an offence, should be uttered in the presence of the independent persons?
Or would it be sufficient, if these are used, in the presence of any one or two
members of the public, whether they are relatives, friends, associates or otherwise
connected with the complainant? These are questions which require determination.

11. Law with regard to the interpretation of the statute is well settled by several
authoritative pronouncements of the Supreme Court. While interpreting any statute,
the aspects which need consideration are (i) what was the law applicable before the
Act was passed; (ii) what was the mischief or the defect for which the law earlier did
not provide; (iii) what was the remedy the Legislature provided; and (iv) the reason
for the remedy. The Court is required to adopt a construction which suppresses the
mischief and advances the remedy and to add force, life, cure and remedy pitfalls, if
any, according to the true intent of the makers of the Act. For this, reference may be
made to seven-Judge Bench decision of the Supreme Court in Bengal Immunity Co.
Ltd. v. State of Bihar, MANU/SC/0083/1955 : [1955]2SCR603 ; and Directorate of
Enforcement v. Deepak Mahajan, MANU/SC/0422/1994 : 1994CriLJ2269 .

12. It is also well settled that FIR can be quashed, if the allegations taken in entirety
at their face value, prima-facie do not constitute any offence; if the allegations are
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absurd or inherently improbable, if there is any legal bar to the institution of such
proceedings; and if the criminal proceeding is manifestly attended with mala fide
and/or maliciously instituted with ulterior motive for wreaking vengeance, etc. In this
regard reference may be made to the principles laid down by the Supreme Court in
State of Haryana v. Bhajan Lal MANU/SC/0012/1992 : AIR1992SC81 , and several
other judgments.

13. It would be helpful to re-call the procedure required to be adopted where the
Judges of the Court of appeal are equally divided. It is provided in Section 392,
Cr.P.C. The Supreme Court in Union of India v. B.N. Ananthapadamanabhiah,
MANU/SC/0207/1971 : 1971CriLJ1287 , while approving the law laid down in its
earlier decision in Hethubha v. State of Gujarat, MANU/SC/0129/1970 :
1970CriLJ1138 , laid down that the third Judge could not only deal with the
difference between the two learned Judges but could also deal with the whole case.
The same principle would apply here.

14. Now, the state is reached to reproduce Section 3(i)(x) of the Act, containing the
words 'public view', which call for an interpretation. It reads:

"3. Punishments for offences of atrocities--

(1) Whoever, not being a member of a Scheduled Caste or Scheduled
Tribe,--

(i) to (ix). xxxxxxxxxxxxxxxxxxxxxxxxxxxxx.

( x ) intentionally insults or intimidates with intent to
humiliate a member of a Scheduled Caste or a Scheduled
Tribe, in any place within public view:

(xi to (xv) xxxxxxxxxxx

shall be punishable with imprisonment for a term which shall
not be less than six months but which may extend to five
years and with fine.

(2) xxx xxx xxx"

15. Basic ingredients for the offence under Clause (x) of Sub-section (1) of Section 3
of the Act, revealed through the bare reading of this section are as follows: (a) there
should be intentional insult or intimidation by a person, who is not a member of SC
or ST; (b) the insult must be with an intent to humiliate the member of the SC or ST.
As the intent to humiliate is necessary, it follows that the accused must have
knowledge or awareness that the victim belongs to the SC or ST. This can be inferred
even from long association; and (c) the incident must occur in any place within the
public view. There cannot be any dispute that the offence can be committed at any
place whether it is a private place or a "public view" as long as it is within the "public
view". The requirement of "public view" can be satisfied even in a private place,
where the public is present. I find myself in agreement with the following
observations of learned brother Mr. Justice. B.A. Khan while expounding the
ingredients of the offence:

>"If the accused does not know that the person whom he was intentionally
insulting or intimidating or humiliating is a member of SC or ST, an offence
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under this section would not be constituted. Similarly, if he does not do all
this at any place within "public view", the offence would not be made out.
Therefore, to attract an offence under Section 3(i)(x), an accused must know
that victim belongs to SC/ST caste and he must intentionally insult,
intimidate and humiliate him/her at a place within "public view". The place
need not be a public place. It could be even at a private place provided the
utterance was made within "public view"."

16. The difficulty only is as of what is the true and correct import of the expression
"public view" which is used by the Legislature in contra distinction to the expression
"private view". The 'view' here means sight or vision and hearing. Only meaning of
the word "public" is left to be found in the context in which it is used.

1 7 . The expression "public" is a polymorphous word, which assumes different
colours in different context. Judges and jurists have so far not found it possible to
work out a complete logical definition of the words "public" universally applicable to
all situations. Corpus Jurisdiction (page 844) defines "public" as under:

"PUBLIC AS A NOUN does not have a fixed or definite meaning; it is a
convertible terms.

In one sense, the "public" is everybody; and accordingly "public" has been
defined or employed as meaning the body of the people at large; the
community at large, without reference to the geographical limits of any
corporation like a city, town, or country; the people; the whole body politic;
the whole body politic, or all the citizens of the state.

In another sense the word does not mean all the people, or most of the
people, nor very many of the people of a place, but so many of them as
contradistinguishes them from a few. Accordingly, it has been defined or
employed as meaning the inhabitants of a particular place; all the inhabitants
of a particular place, the people of the neighborhood.

'B. As an adjective--1. In General. It is said to be very difficult, if not
impossibly to frame a definition for the word "public" that is simpler or
clearer than the word itself; a convertible term, used variously, depending
for its meaning upon the subjects to which it is applied. It has two proper
meanings."

18. The SC/ST Act was enacted as the laws like the Protection of Civil Rights Act,
1955 and provisions of the Indian Penal Code was found inadequate to arrest the
commission of atrocities against members of Scheduled Castes and Scheduled Tribes.
A special legislation to check and deter crimes committed by non-Scheduled Castes
and Scheduled Tribe members thus became necessary. The statement of objects and
reasons of the Act reads:

"Despite various measures to improve the socio-economic conditions of the
Scheduled Castes and the Scheduled Tribes, they remain vulnerable. They are
denied number of civil rights. They are subjected to various offences,
indignities, humiliations and harassment. They have, in several brutal
incidents, been deprived of their life and property. Serious crimes are
committed against them for various historical, social and economic reasons.

2. Because of the awareness created amongst the Scheduled Castes and the
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Scheduled Tribes through spread of education, etc., they are trying to assert
their rights and this is not being taken very kindly by the others. When they
assert their rights and resist practices of untouchability against them or
demand statutory minimum wages or refuse to do any bonded forced labour,
the vested interests try to cow them down and terrorise them. When the
Scheduled Castes and the Scheduled Tribes try to preserve their self-respect
or honour of their women, they become irritants for the dominant and the
mighty. Occupation and cultivation of even the Government allotted land by
the Scheduled Castes and Scheduled Tribes is resented and more often these
people become victims of attacks by the vested interests. Of late, there has
been an increase in the disturbing trend of commission of certain atrocities
like making the Scheduled Caste persons eat inedible substances like human
excreta and attacks on the mass, killings of helpless Scheduled Castes and
Scheduled Tribes and rape of women belonging to the Scheduled Castes and
the Scheduled Tribes."

19. The SC/ST Act was enacted with a laudable object to protect vulnerable section
of the society. Sub-clauses (i) to (xv) of Section 3(i) of the Act enumerate various
kinds of atrocities that might be perpetrated against Scheduled Castes and Scheduled
Tribes, which constitute an offence. However, Sub-clause (x) is the only clause where
even offending "utterances" have been made punishable. The Legislature required
'intention' as an essential ingredient for the offence of Insult', "intimidation' and
"humiliation' of a member of the Scheduled Casts or Scheduled Tribe in any place
within "public view'. Offences under the Act are quite grave and provide stringent
punishments. Graver is the offence, stronger should be the proof. The interpretation
which suppresses or evades the mischief and advances the object of the Act has to be
adopted. Keeping this in view, looking to the aims and objects of the Act, the
expression "public view" in Section 3(i)(x) of the Act has to be interpreted to mean
that the public persons present, (howsoever small number it may be), should be
independent and impartial and not interested in any of the parties. In other words,
persons having any kind of close relationship or association with the complainant,
would necessarily get excluded. I am again in agreement with the interpretation put
on the expression "public view" by learned brother Mr. Justice B.A. Khan. The
relevant portion of his judgment reads as under:

"I accordingly hold that expression within 'public view' occurring in Section
3(i)(x) of the Act means within the view which includes hearing, knowledge
or accessibility also, of a group of people of the place/locality/village as
distinct from few who are not private and are as good as strangers and not
linked with the complainant through any close relationship or any business,
commercial or any other vested interest and who are not participating
members with him in any way. If such group of people comprises anyone of
these, it would not satisfy the requirement of 'public view' within the
meaning of the expression used."

2 0 . In the light of the above discussion, one part of the first question under
reference, namely, "What is the correct and real meaning of expression "public view"
occurring in Section 3(i)(x) of SC/ST (POA) Act, 1989," stands answered.

21. The second part of the above question; "whether it would include the view of the
accused in the counter FIR?" still remains to be addressed. In my considered view a
witness cannot be termed to be 'interested', 'biased' or 'partial' merely because he is
made an accused in the counter FIR, unless attending circumstances, prima facie,
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suggest the same, like simultaneous lodging of cross FIRs, where both the parties are
injured or where there is previous enmity or other strong motive for false implication.
Lodging FIR against the complainant or the witnesses of the offence under Section
3(i)(x) of the Act, at the belated stage would not be enough. Otherwise whenever an
offence is alleged to have been committed under Section 3(i)(x) of the Act, the
accused would be always eager to get a counter FIR registered against the
complainant or the witnesses by hook or by crook, to defeat the earlier FIR against
him. This cannot be permitted in law.

22. The above interpretation finds support from the following decisions of this Court
in (i) Surinder Nath and Anr. v. State of Delhi and Anr., (Crl.W. No. 687/ 2001),
decided on 26.7.2002. Petitioner was working as an accounts officer. On the report of
two employees of the same department, FIR under Section 3(i)(x) of the Act was
registered. The employees alleged that when they approached the petitioner for
sanction for withdrawal of money from their Provident Fund account; he and the
Superintendent working under him refused to entertain their application, on the
ground that the same was not forwarded by the concerned office in charge; when
they raised objection, petitioner allegedly used humiliating words 'Chamar Ki Bachi'
against them. On these facts, it was held that ingredient of the offence was not made
out, as it was not committed in "public view". The Division Bench held that the FIR
was liable to be quashed; (ii) In Ram Nath Sachdeva v. Government of NCT of Delhi,
MANU/DE/0713/2001 : 93(2001)DLT741 , the complainant along with one Shashi Pal
went to the house of accused persons where the offending words were allegedly
used. The FIR was quashed. It was held that alleged offending words were not used
in the "public view". (Justice V.S. Aggarwal, however, found himself in disagreement
with this view); and (iii) In Mukesh Kumar Saini and Ors. v. State (Delhi
Administration), MANU/DE/0745/2001 : 94(2001)DLT241 , there was a fight between
the two groups while one Mukesh was being dragged, he alleged that the accused
person uttered humiliating words. It was held that neighbours had not arrived by
then, Therefore, ingredient of 'public view' were not made out and bail was granted.

23. Applying the above principles to the facts at hand, here there is nothing to even
prima facie show that the four witnesses mentioned in the complaint had any
business, or commercial, or any other link with complainant. Or that they had other
vested interest, so as to deprive them of the status of being independent persons
within the meaning of the expression "public view". From the mere fact that
witnesses were present at the house of the complainant when the offending words
were allegedly used, by itself, is not enough to conclude that they were complainant's
associates or not independent persons. No such presumption can be raised. This
could be probed during investigation, and can be shown during the trial. It may be
recalled at the risk of repetition that on 14.3.2001, after the incident, police reached
the spot. When the FIR was lodged by Babu Lal, it was also signed by four other
persons, who are witnesses. Babu Lal sent several reminders to the police
apprehending that he was being threatened of false involvement in some case, if he
does not withdraw his complaint. Mrs. Prabha Malhotra, Mrs. Veena Das, Mrs. Anita
Gupta and Mrs. Madhu Srivastava, (petitioner Nos. 6, 9, 10 and 11) respectively,
submitted a complaint to the police for the first time, on 19.3.200 alleging that on
14.3.2001 (five days earlier), the complainant Babu Lal and the witnesses in the
earlier case had outraged their modesty and a counter case under Sections 354/34,
IPC was registered by the police on this complaint only on 28.3.2001. Thus, neither
this delayed FIR nor the mere presence of these witnesses at the house of Babu Lal,
prima facie, are enough, to categorize them as interested and biased, so as to
exclude them from being the 'public', within the meaning of the expression "public
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view" under Section 3(i)(x) of the Act.

24. The other ground on which FIR lodged by Babu Lal (deceased), has been ordered
to be quashed by learned brother Justice A.B. Khan, finds its roots in the second
question under reference: "whether FIR No. 143/2001 arising out of complaint of
Babu Lal (deceased) would survive or was to be quashed?" Petitioners and
complainant are living in the same complex. It appears that there was some quarrel
amongst them on 14.3.2001. Police was called and Babu Lal lodged the report. It was
argued that Babu Lal, unfortunately, died in an accident in the same complex. True,
the primary evidence in the case would have been his statement, which would not be
available during trial. But there are four other witnesses mentioned in the complaint
itself, namely Dr. C.P. Kohli, Rakesh Nagpal, N.N. Kukreja and H.C. Saini. After
investigation challan has been filed and cognizance has been taken. The question as
to what value can be attached to their statements cannot be gone into at this stage
and no case is made out for quashing the FIR on this ground as well.

25. To conclude, I am in complete agreement with the interpretation put by Hon'ble
Mr. Justice B.A. Khan to the expression "public view" in Section 3(i)(x) of the Act.
But, with great respect to the learned brother Justice Khan, I have not been able to
persuade myself to agree to the conclusion reached by him on facts. "Public view"
envisages that public persons present there should be independent, impartial and not
having any commercial or business relationship, or other linkage with the
complainant. It would also not include persons who have any previous enmity or
motive to falsely implicate the accused persons. However, merely because a witness,
who is otherwise neutral or impartial and who happens to be present at the house of
the victim, by itself, cannot be disqualified. Again, lodging of the counter FIR by the
accused against witnesses of the earlier case would not ipso facto deprive them of
their status as neutral witnesses, unless the attending circumstances suggest
otherwise, like simultaneous lodging of cross FIRs where both parties are injured.
Further, FIR also cannot be quashed because the complainant has died. Here the
prosecution case is based not only on his statement but also the statement of four
other persons. In short, each case would depend on its own facts and no strait-jacket
formula of universal application can be laid down. In view of the above, no case for
quashing of the FIR, at this stage, is made out and the matter should be left to be
dealt with by the Trial Court where the challan has been filed and cognizance taken.
More so, when on the report of some of the petitioners, in the counter case under
Sections 354/34, IPC challan against the witnesses has also been filed.

26. No other point was urged. For the foregoing reasons, the petition for quashing
the FIR is liable to be dismissed. The reference stands answered accordingly. Any
observation made herein, would not affect merits of the case during trial in any
manner.

27. Let the matter be placed before the appropriate Bench, subject to the orders of
the Hon'ble the Chief Justice, for further orders on 13th February, 2004.

© Manupatra Information Solutions Pvt. Ltd.
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The Judgment of the Court was delivered by

D.Y. CHANDRACHUD, J.:— This judgment has been divided into the following 
sections to facilitate analysis: 

A Factual Background
B Proceedings before this Court
C Analysis

C.1 Intersectionality : The Different Hues of Identity
C.2 Disability and Gender : Twin Tales of Societal Oppression
C.3 The ‘Caste’ that is Difficult to Cast Away : Protection of Members of 

Scheduled Castes and Scheduled Tribes 
C.4 Section 3(2)(v) of SC & ST Act
C.5 Punishment under Section 376 of the IPC

D Conclusion and Summary of Findings
A Factual Background

2. Leave granted. 
3. This appeal arises from a judgment of a Division Bench of the High Court of 

Andhra Pradesh dated 3 August 2019. The High Court has affirmed the conviction of 
the appellant for offences punishable under Section 3(2)(v) of the Scheduled Castes 
and the Scheduled Tribes (Prevention of Atrocities) Act 1989  and Section 376(1) of 
the Penal Code, 1860. 

4. The appellant has been sentenced to suffer imprisonment for life for each of the 
above offences, the substantive sentences being directed to run concurrently. In 
addition, the appellant has been sentenced to pay a fine of Rs. 1,000 for each of the 
offences and in default to suffer imprisonment of six months. 

5. The appellant was residing in Gajulapalli village and was engaged in carrying out 
manual work for two years prior to the incident. PW2 who is blind since birth used to 
live with her mother (PW1) and brother (PW3). PW3 and LW5 are the sons of PW1. 
They were also engaged in manual work together with the appellant, at the same 
place. The appellant, according to the prosecution, lived in the same village and 
regularly visited the house of PW1 due to his acquaintance with her sons. 

6. At about 9 am on 31 March 2011, PW1 was attending to her household chores at 
a public tap which was within a distance of fifty feet and her sons were cutting fire 
wood in the vicinity. The appellant is alleged to have enquired about her sons when 
PW1 replied that her spouse and sons were chopping fire wood and asked him to wait 
for a while. After half an hour, on hearing the voice of her daughter (PW2) in distress, 
she rushed to the house and found that the door was locked from inside. Upon raising 
an alarm her husband and sons rushed to the house. The appellant opened the door 
and tried to escape but was apprehended at the spot. Upon entering the house, PW1 
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observed that PW2 was lying on the ground in a nude condition and was bleeding from 
her genitals. The clothes of PW2 were torn and stained with blood. Upon enquiry, PW2 
is alleged to have stated that the appellant came to the house and enquired about her 
brothers; he locked the door and fell on her, gagged and raped her. 

7. The case of the prosecution is that at 10 am, the Sub-Inspector of Police (PW9), 
Mahanandi Police Station, who received a call from PW4, a cousin of PW1, rushed to 
the scene of the occurrence. By that time, the Circle Inspector of Police, Nandyal Rural 
Police Station had also arrived and the villagers handed over the appellant to him. 
PW1 furnished a written report to the police which was registered as Crime No 
28/2011. PW11 sent the victim to the Government Hospital where she was examined 
by PW10, the Civil Surgeon at the District Hospital. The medical examination revealed 
that PW2 was blind. The medical report of the examination of PW2 has been extracted 
in the judgment of the Sessions Judge and the High Court and reads as follows: 

“(1) Contusion of 1 × 1 cm on left cheek, red in colour, (2) Pubic Hair develop, 
breast develop (3) Axillary Hair developed. On examination of vagina is lacerated at 
4-00 O' clock position, bleeding present. 3 swabs and slides taken from Hymeneal 
Orifice Vaginal canal and near cervix, vaginal wall sutured with 10 Chromicatgut, 
hair and nail clippings taken and she i1ssued the wound certificate under Ex.P.6 
and gave her final opinion under Ex.P.8 after receiving the report from A.P.F.S.L. 
and she opined that the evidence is suggestive of penetration of male genital 
parts.” 
8. Charges were framed against the appellant under Section 376(1) of the Penal 

Code and Section 3(2)(v) of the SC & ST Act. To substantiate its case, the prosecution 
examined eleven witnesses, PWs 1 to 11 in addition to which, it relied on exhibits P1 
to P12 and MOs 1 to 8. On the closure of the evidence, the appellant was examined 
under Section 313 of the Code of Criminal Procedure, 1973. By a judgment dated 19 
February 2013 the Special Judge for the Trial of Cases under the SC - ST (POA) Act - 
Cum - VI  Additional District and Sessions Judge convicted the appellant for offences 
under Section 3(2)(v) of the SC & ST Act and Section 376(1) of the Penal Code. Based 
primarily on the testimonies of PW1, PW2 and PW3 the learned Sessions Judge held 
that: 

(i) The appellant had access to PW2 since he was acquainted with her brothers and 
was regularly visiting the house where she lived with her family; 

(ii) The evidence of PW1 and PW2 was corroborated by PW3, the brother of PW2;
(iii) The narration of the incident by PW1 was duly corroborated by an independent 

witness and neighbour, PW5; 
(iv) The oral testimony of the witnesses established that the appellant was 

apprehended at the scene of occurrence and when PW1 who was accompanied by 
PW3 and PW4 opened the door of the house, the appellant was apprehended 
while attempting to escape and PW2 was found bleeding from her injuries lying 
in a nude condition on the ground; 

(v) PW2 who was blind by birth had identified the appellant by his voice which was 
familiar to her since the appellant was regularly visiting the house; 

(vi) PWs 1, 3, 4, 5 apprehended the appellant handed him over to PW11 and the 
appellant was taken to Mahanandi Police Station; 

(vii) PW5 is the neighbour whose house was opposite to that of PW1 and was a 
natural witness. PW4 though related to PW1 had also corroborated the testimony 
of PW1; 

(viii) The clothes of PW2 had been duly seized;
(ix) The narration of the incident by PW2 was trustworthy and was duly 

corroborated by PW1 and PW3; and 
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(x) The oral testimony was consistent with the medical evidence and the deposition 
of PW10, the doctor at the government hospital who deposed in that regard. 

9. The Sessions Judge, in coming to the conclusion that an offence under Section 3
(2)(v) was established observed thus: 

“39. Coming to the facts of the present case P.W.11 in the cross examination 
stated that P.W.1 and P.W.2 did not state before him that since P.W.2 belongs to 
scheduled caste, accused committed the offence. The learned defence counsel 
argued that in view of the evidence of P.W.11, the prosecution failed to prove that 
the accused committed the offence on the ground that the victim belongs to 
scheduled caste. I do not find any merit in the above argument for the reason that 
Ex. P.1 discloses that the victim belongs to Madiga of Scheduled Caste. P.W.1 the 
mother of the victim girl is an illiterate village rustic woman simply because she has 
not mentioned in the report or in the statement to the police that accused did 
commit the offence on the ground that the victim belong to scheduled caste is no 
way fatal to the case of the prosecution to establish the guilt of the accused for the 
offence under section 3 (2) (v) of SC/ST (POA) Act. 

40. It is needless to say that if the victim belongs to upper caste than the caste 
of the accused, particularly in village atmosphere, I am of the considered view that 
he would not have done the act and dared to pounce upon her, and commit the 
offence of rape at her own house at about 9.30 am in morning when her mother 
was working near the house at public tap and her house is situated in the 
residential locality. This court is of the view that as the victim girl is helpless, blind 
and belongs to scheduled caste, so that the accused developed evil eye on her and 
taken advantage of her loneliness committed the heinous crime of rape against her. 
Hence I am not convinced with the argument of the learned defence counsel and 
this court held that the accused committed the act of rape on the victim un-married 
girl of 19 years at the time of the incident and blind by birth and he did commit the 
act on the ground that she belongs to scheduled caste and on the impression that 
she cannot do anything against him. Hence, the prosecution has established the 
guilt of the accused for the offence under section 3 (2) (v) of SC/ST (POA) Act.” 
10. On the aspect of sentence, the Sessions Judge observed: 

“When questioned about the quantum of sentence in respect of the. offence 
under section 376 (1) IPC, the accused pleaded to take lenient view stating that he 
is a poor person and eking out his livelihood by doing coolie work. 

In view of the facts and circumstances of the case that it is a heinous crime of 
rape committed against a blind un-married girl of 19 years of age, I am not inclined 
to exercise my discretion to give lesser punishment to the accused as it is not a fit 
case to take a lenient view. 

The accused is sentenced to undergo life imprisonment and to pay a fine of Rs. 
1,000/- i/d SI for 6 months for the offence punishable under section 376 (1) of IPC 
and also sentenced to undergo life imprisonment and to pay a fine of Rs. 1,000/- 
i/d SI for 6 months for the offence under section 3 (2) (v) of SC/ST (POA) Act. 
Sentences shall run concurrently for the whole life. M.0.1 to M.0.8 shall be 
destroyed after the expiry of appeal time.” 
11. The High Court by its judgment dated 3 August 2019 affirmed the conviction 

and sentence imposed by the Sessions Court. The High Court has held that the 
testimonies of PW1, the mother of PW2; and of PW2 were consistent and duly 
corroborated by PW3, the brother of PW2 and by PW4 and PW5. The High Court 
adverted to the medical evidence and, in particular, the deposition of PW10. The 
prosecution was held to have established its case beyond reasonable doubt. 

12. Before the High Court, it was urged that the ingredients of the offence under 
Section 3(2)(v) were not established as the offence was not committed “on the 
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ground” that PW2 belongs to a Scheduled Caste. The High Court declined to accede to 
the submission, observing: 

“Section 3(2)(v) of the Act provides that the offence gets attracted if it is 
committed against a person knowing that such person is a member of a Scheduled 
Caste or a Scheduled Tribe or such property belongs to such members. Even 
otherwise still the offence under Section 376(1) I.P.C. is made out.” 

B Proceedings before this Court
13. On 19 February 2021, this Court at the preliminary hearing of the Special Leave 

Petition adverted to the submissions of the learned Counsel appearing on behalf of the 
appellant and passed the following order: 

“2 Mr Harinder Mohan Singh, learned counsel appearing on behalf of the 
petitioner, has adverted to the findings contained in paragraph 39 of the judgment 
of the Sessions Court dated 19 February 2013 (Annexure P-12). Learned counsel 
submits that in view of the expression “on the ground that such person is a 
member of a Scheduled Caste or a Scheduled Tribe” in Section 3(2)(v) of the 
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act 1989, 
which has been interpreted in the decisions of this Court, an offence under this 
provision has not been established. Hence, the imposition of a sentence of life 
imprisonment in respect of an offence under Section 376 of the Penal Code, 1860 
1860 was not in accordance with law. 

3 Issue notice, confined to the aforesaid submission, returnable in six weeks.
4 Liberty to serve the Standing Counsel for the State of Andhra Pradesh, in 

addition.”
14. Notice has been issued by this Court confined to the above submission. 

However, before we proceed to analyse the submission, we are unequivocally of the 
view that the offence under Section 376(1) has been proved beyond reasonable doubt. 
The testimonies of PW1, the mother of PW2 and of PW 2, who was sexually assaulted, 
are clear and consistent. The oral account has been corroborated by the evidence of 
PW3, PW4 and PW5. The medical evidence, more particularly, the deposition of PW10 
clearly establishes that PW2 was sexually assaulted. The appellant was apprehended 
at the spot in close proximity of the commission of the offence. The offence under 
Section 376 has been established beyond reasonable doubt. This Court shall now 
proceed to deal with the question of the conviction and sentence under the SC & ST 
Act. 
C Analysis
C.1 Intersectionality : The Different Hues of Identity

15. The experience of rape induces trauma and horror for any woman regardless of 
her social position in the society. But the experiences of assault are different in the 
case of a woman who belongs to a Scheduled Caste community and has a disability 
because the assault is a result of the interlocking of different relationships of power at 
play. When the identity of a woman intersects with, inter alia, her caste, class, 
religion, disability and sexual orientation, she may face violence and discrimination 
due to two or more grounds. Transwomen may face violence on account of their 
heterodox gender identity. In such a situation, it becomes imperative to use an 
intersectional lens to evaluate how multiple sources of oppression operate 
cumulatively to produce a specific experience of subordination for a blind Scheduled 
Caste woman. 

16. A movement for recognition of discrimination and violence emanating from the 
effects of the interaction of multiple grounds was pioneered by African American 
women in United States. Kimberly Crenshaw has been credited for coining the term 
intersectionality. In her seminal work on the subject, she describes the principle with 
the help of the following hypothetical: 
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“Discrimination, like traffic through an intersection, may flow in one direction, 
and it may flow in another. If an accident happens in an intersection, it can be 
caused by cars traveling from any number of directions and, sometimes, from all of 
them. Similarly, if a Black woman is harmed because she is in the intersection, her 
injury could result from sex discrimination or race discrimination.” 
17. In her article, Crenshaw argues that sex discrimination and race discrimination 

statutes, as well as the judicial opinions in the United States that she studied are 
narrowly tailored and address the claims of the most privileged within the targeted 
group. She states: 

“With Black women as the starting point, it becomes more apparent how 
dominant conceptions of discrimination condition us to think about subordination as 
disadvantage occurring along a single categorical axis. I want to suggest further 
that this single-axis framework erases Black women in the conceptualization, 
identification and remediation of race and sex discrimination by limiting inquiry to 
the experiences of otherwise-privileged members of the group. In other words, in 
race discrimination cases, discrimination tends to be viewed in terms of sex
-or class-privileged Blacks; in sex discrimination cases, the focus is on race-
and class-privileged women.””  (emphasis added) 
18. She further highlights the intersectional nature of gender violence, where she 

states that:“[t]he singular focus on rape as a manifestation of male power over female 
sexuality tends to eclipse the use of rape as a weapon of racial terror.” 

19. Intersectionality can be defined as a form of “oppression [that] arises out of the 
combination of various oppressions which, together, produce something unique and 
distinct from any one form of discrimination standing alone…”.  While the model of 
intersectionality was initially developed to highlight the experiences of African-
American women, there is a growing recognition that an intersectional lens is useful 
for addressing the specific set of lived experiences of those individuals who have faced 
violence and discrimination on multiple grounds. A single axis approach to violence 
and discrimination renders invisible such minority experiences within a broader group 
since it formulates identity as “totemic” and “homogenous”.  Laws tend to focus on a 
singular identity due to the apparent clarity a monistic identity provides in legal 
analysis where an individual claiming differential treatment or violence can argue that 
“but for” that identity, they would have been treated in the same way as a 
comparator. Therefore, their treatment is irrational and unjustified.  However, such 
essentialization of experiences of identity groups creates a problem where 
intersectional discrimination or violence has occurred. This is because the evidence of 
discrete discrimination or violence on a specific ground may be absent or difficult to 
prove.  Nitya Iyer has argued that law based on single axis models forces claimants to 
ignore their own lived reality and “caricaturize themselves so that they fit into 
prefabricated, rigid categories”.  Their claim will fail if they are not able to simplify 
their story to accord with the dominant understanding of how discrimination or 
violence on the basis of a given characteristic occurs.

20. It is important to note that an analysis of intersectionality does not mean that 
we see caste, religion, class, disability and sexual orientation as merely “add ons” to 
the oppression that women may face. This is based on the assumption that gender 
oppression is oppressive in the same way for all women, only more so for women 
suffering marginalization on other grounds. However, an intersectional analysis 
requires us to consider the distinct experience of a sub-set of women who exist at an 
intersection of varied identities. This is not to say that these women do not share any 
commonalities with other women who may be more privileged, but to equate the two 
experiences would be to play down the effects of specific socio-economic 
vulnerabilities certain women suffer. At its worse it would be to appropriate their pain 

2

3

4

5

6

7

8

9

-----------------------------------------------------------------------------------------------------------------------------------------------------------
-

SCC Online Web Edition: http://www.scconline.com
Printed For: Aditi Sundaram,  Jindal Global University
Page 5         Wednesday, July 14, 2021
SCC Online Web Edition, Copyright © 2021

57



to claim a universal subjectivity. 
21. There is a fear that intersectionality would open a Pandora's box of “endless 

new discrete identity categories for every possible permutation of identity” . We can 
avoid this trap by eschewing an identity-based conception of intersectionality in favour 
of a systems-based conception. Specifically, as Gauthier De Beco argues, instead of 
focusing on identity-categories, the intersectionality enquiry should focus on “co-
constituted structures of disadvantage that are associated with two or more identity-
categories at the same time”.  By exhibiting attentiveness to the ‘matrix of 
domination’  created by the intersecting patterns at play, the Court can more 
effectively conduct an intersectionality analysis. A legal analysis focused on delineating 
specific dimensions of oppression running along a single axis whether it be caste, 
disability or gender fails to take into account the overarching matrix of domination that 
operates to marginalise an individual. The workings of such a structure have been 
aptly stated by a woman with visual impairment (due to Albinism) in the following 
words: 

“I can never experience gender discrimination other than as a person with a 
disability; I can never experience disability discrimination other than as a woman. I 
cannot disaggregate myself nor can anyone who might be discriminating against 
me. I do not fit into discrete boxes of grounds of discrimination. 

Even when only one ground of discrimination seems to be relevant, it affects me 
as a whole person”
22. Intersectionality merely urges us to have “an open-textured legal approach that 

would examine underlying structures of inequality” . This requires us to analyse law 
in its social and economic context allowing us to formulate questions of equality as 
that of “power and powerlessness” instead of difference and sameness.  The latter 
being a conceptual limitation of single axis analysis, it may allow certain intersectional 
claims to fall through the cracks since such claims are not unidirectional in nature. 

23. Intersectional analysis requires an exposition of reality that corresponds more 
accurately with how social inequalities are experienced. Such contextualized judicial 
reasoning is not an anathema to judicial inquiry. It will be useful to note the 
comments of Justice L'Heureaux-Dubé and Justice McLachlin in the Canadian Supreme 
Court's judgment in R. v. S (RD)  that, “[j]udicial inquiry into the factual, social and 
psychological context within which litigation arises is not unusual. Rather, a conscious, 
contextual inquiry has become an accepted step towards judicial impartiality…this 
process of enlargement is not only consistent with impartiality; it may also be seen as 
its essential pre-condition.” 

24. Single axis models of oppression are a consequence of how historically 
movements aiming for legal protection of marginalized populations developed. Most 
political liberation struggles have been focused on a sole characteristic like anti-caste 
movements, movements by persons with disabilities, feminism and queer liberation. 
Many such movements have not been able to adequately address the intra-group 
diversity leading to a situation where the needs of the relatively privileged within the 
group have received more than a fair share of spotlight. When these liberation 
struggles were adopted in law, the law also developed into mutually exclusive terrains 
of different statutes addressing different marginalities failing to take into account the 
intersectional nature of oppression. 

25. In India, the fundamental guarantees under the Constitution provide for such a 
holistic analysis of discrimination faced by individuals. One of us (Justice DY 
Chandrachud), in Navtej Johar v. Union of India  applied the intersectional lens to 
Article 15(1) of the Constitution. In doing so, Justice DY Chandrachud observed that: 

“36. This formalistic interpretation of Article 15 would render the constitutional 
guarantee against discrimination meaningless. For it would allow the State to claim 
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that the discrimination was based on sex and another ground (‘Sex plus’) and 
hence outside the ambit of Article 15. Latent in the argument of the discrimination, 
are stereotypical notions of the differences between men and women which are then 
used to justify the discrimination. This narrow view of Article 15 strips the 
prohibition on discrimination of its essential content. This fails to take into 
account the intersectional nature of sex discrimination, which cannot be 
said to operate in isolation of other identities, especially from the socio-
political and economic context. For example, a rule that people over six feet 
would not be employed in the army would be able to stand an attack on its 
disproportionate impact on women if it was maintained that the 
discrimination is on the basis of sex and height. Such a formalistic view of 
the prohibition in Article 15, rejects the true operation of discrimination, 
which intersects varied identities and characteristics.” 

(emphasis supplied) 
26. Noting how the discrimination caused by intersecting identities amplifies the 

violence against certain communities (gendered/religious/otherwise), the Justice J.S 
Verma Committee appointed in the aftermath of the Nirbhaya incident to suggest 
reforms in Indian criminal law, observed that: 

“34. We believe that while certain measures may have been taken over a period 
of time but they have been too far and too few and they certainly have not 
attempted to restructure and transform society and its institutions. If there has to 
be a society which is based on equality of gender, we must ensure that not only 
does a woman not suffer on account of gender but also not suffer on account of 
caste or religion in addition. Thus a woman may suffer a double disadvantage - a) 
because she is a woman, and b) because she belongs to a 
caste/tribe/community/religion which is disadvantaged, she stands at a dangerous 
intersection if poor.”
27. While intersectionality has made considerable strides in the field of human 

rights law and anti-discrimination law, it has also emerged as a potent tool to 
understand gender-based violence. In 1991, Crenshaw applied the concept of 
intersectionality to study violence against women of colour. She showed how race, 
gender, poverty, immigrant status and being from a linguistic minority interacted to 
place these women in violent relationships.

28. To deal with cases of violence against women from intersectional backgrounds, 
Shreya Atrey proposes the model of intersectional integrity. She notes: 

“Intersectional gender violence is about : (i) rejecting violations of bodily and 
mental integrity when perpetrated based on people's multiple and intersecting 
identities (intersectionality); and (ii) recognizing that violence should be 
understood as a whole taking into account unique and shared patterns of violations 
yielded by intersections of gender, race, caste, religion, disability, age, sexual 
orientation etc(integrity).”
29. She points out that a failure to consider violence perpetrated based on multiple 

identities results in an inaccurate portrayal of the violence at issue which may impact 
the ability to obtain relief. On the other hand, a comprehensive appraisal of the 
intersectional nature of the violence can translate into an appropriate legal response. 

30. The above analysis stresses on the need for the Court to address and unpack 
the qualitative impact of the various identities an individual might have on the 
violence, discrimination or disadvantage being faced by them in the society. 
C.2 Disability and Gender : Twin Tales of Societal Oppression

31. For many disabled women and girls in India, the threat of violence is an all-too-
familiar fixture of their lives, contracting their constitutionally guaranteed freedom to 
move freely and curtailing their ability to lead full and active lives. This threat of 
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violence can translate into a nagging feeling of powerlessness and lack of control, 
making the realization of the promises held by Parts III and IV of our Constitution a 
remote possibility for women with disabilities. 

32. In saying so, we do not mean to subscribe to the stereotype that persons with 
disabilities are weak and helpless, incapable of charting the course of their lives or to 
deprive them of the agency and bodily autonomy that we all possess and are entitled 
to exercise. Such a negative presumption of disability translating into incapacity would 
be inconsistent with the forward-thinking conceptualization of disabled lives embodied 
in our law and, increasingly, albeit slowly, in our social consciousness. As Saptarshi 
Mandal notes, in critiquing the fashion in which the Punjab and Haryana High Court 
dealt with the testimony of a mentally disabled and partially paralyzed prosecutrix , 
stamping a prosecutrix with the badge of complete helplessness, merely on the basis 
of disability, is an inapposite course of action. He notes: 

“the entire rationale behind the conviction of the accused turned on sympathy for 
the helpless prosecutrix and her inability to physically resist the aggressor. Even if 
one agrees with the judge that there cannot be a single standard of burden of proof 
for the disabled and the able-bodied, a differentiated scale of burden of proof must 
be based on the concept of vulnerability, not victimhood.”
33. Instead, our aim is to highlight the increased vulnerability and reliance on 

others that is occasioned by having a disability which makes women with disabilities 
more susceptible to being at the receiving end of sexual violence. As the facts of this 
case make painfully clear, women with disabilities, who inhabit a world designed for 
the able-bodied, are often perceived as “soft targets” and “easy victims” for the 
commission of sexual violence. It is for this reason that our legal response to such 
violence, in the instant case as well as at a systemic level, must exhibit attentiveness 
to this salient fact. 

34. As the analysis by the Sessions Judge and High Court makes clear, a critical 
feature of this case is the fact that PW2 is blind since birth. It would be overly 
simplistic and reductionist to reduce her personality to her disability alone. Equally, 
however, the Court has to exhibit sensitivity to the heightened risk of violence and 
abuse that she was rendered susceptible to, by reason of her disability. We would like 
to utilize the facts of this case as a launching point to explore a disturbing trend that 
this case brings into sharp focus and is symptomatic of - that of sexual violence 
against women and girls with disabilities and to set in motion a thought process for 
how the structural realities resulting in this state of affairs can be effectively 
addressed. In this part of the judgment, we will first highlight the unique reasons that 
make these women more vulnerable to being at the receiving end of sexual violence, 
with the help of some illustrations. Thereafter, we will outline some challenges that are 
faced by such women in accessing the criminal justice system generally and the 
judicial system in particular. We will then outline some measures that can be taken to 
lower the barriers faced by them. We will finally conclude by outlining the judicial 
approach which should be adopted for assessing their testimony. 
Unique vulnerability of women and girls with disabilities

35. An April 2018 report by Human Rights Watch, titled ‘Invisible Victims of Sexual 
Violence : Access to Justice for Women and Girls with Disabilities in India'’  offers a 
thoroughgoing assessment of the problem of sexual violence against women with 
disabilities. The report documents the stories of 17 survivors of sexual violence - 8 
girls and 9 women - who live with a spectrum of physical, sensory, intellectual and 
psychosocial disabilities.

36. As the report points out, women and girls with different disabilities face a high 
risk of sexual violence: 

“Those with physical disabilities may find it more difficult to escape from violent 
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situations due to limited mobility. Those who are deaf or hard of hearing may not be 
able to call for help or easily communicate abuse, or may be more vulnerable to 
attacks simply due to the lack of ability to hear their surroundings. Women and girls 
with disabilities, particularly intellectual or psychosocial disabilities, may not know 
that non-consensual sexual acts are a crime and should be reported because of the 
lack of accessible information. As a result, they often do not get the support they 
need at every stage of the justice process : reporting the abuse to police, getting 
appropriate medical care, and navigating the court system.”
37. In India, no disaggregated data is maintained on the extent of violence against 

women and girls with disabilities. This poses a formidable obstacle to understanding 
the problem better and designing suitable solutions. As Rashida Manjoo, the United 
Nations Special Rapporteur on violence against women, noted, this lack of data 
“renders the violence committed against women with disabilities invisible.”

38. The HRW report points to two studies that quantify the scale of this problem. A 
2004 survey in Orissa conducted in 12 districts with 729 respondents found that 
nearly all of the women and girls with disabilities surveyed were beaten at home, and 
25 percent of women with intellectual disabilities had been raped.

39. In the same vein, a 2011 study found that 21 percent of the 314 women with 
disabilities surveyed had faced emotional, physical or sexual violence from someone 
other than their intimate partner.

40. The HRW Report brings to light several harrowing examples of circumstances in 
which a survivor's disability was exploited by those perpetrating sexual violence. To 
illustrate, the report describes the story of a woman with low vision from 
Bhubaneshwar, Odisha who alleged that she was raped in June, 2013. The report 
notes: 

“The police did not help …get legal aid. The staff of the [residential shelter home] 
helped her to find a lawyer, but the lawyer they found was not free of cost. It has 
been tough for her to continue with the lawyer. This has affected the progress of the 
case.”

Interaction of disabled survivors of sexual violence with the criminal justice system 
and the judiciary

41. In the wake of the Nirbhaya rape incident that shocked the conscience of the 
nation, Indian criminal law underwent a series of changes. The Justice J.S. Verma 
Committee, set up to suggest amendments to the law, attached special emphasis to 
creating an enabling environment to enable women with disabilities to report cases of 
sexual violence and to obtain suitable redress. As the Committee noted: 

“6. A special procedure for protecting persons with disabilities from rape, and 
requisite procedures for access to justice for such persons is also an urgent need. 
Amendments to the Code of Criminal Procedure, which are necessary, have been 
suggested.”
42. The Committee's suggestions translated into changes in the Penal Code, 1860 

and the Criminal Procedure Code. Some key changes were as follows: 
(i) When the victim of the offences specified in the provision is either permanently 

or temporarily mentally or physically disabled, the FIR shall be recorded by a 
police officer, at the residence of the person seeking to report such offence or at 
a convenient place of such person's choice, in the presence of a special educator 
or an interpreter, as the case may be.  Such information may also be video-
graphed.

(ii) The same accommodations, as outlined above, have also been made as regards 
the recording of confessions and statements.  Further, as regards those who are 
physically and mentally disabled, such a statement shall be considered a 
statement in lieu of examination-in-chief, obviating the need for it to be recorded 
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at the time of trial. 
(iii) The amendments also sought to put in place a framework to enable victims 

with disabilities to participate in a test identification parade. In such cases, a 
judicial magistrate will oversee the procedure to ensure the witness is supported 
in identifying the accused with a means they find comfortable.  This process 
must be video-graphed.

43. Further, guidance issued by the Union Ministry of Health and Family Welfare 
notes the challenges faced by survivors with disabilities in reporting cases given the 
barriers to communication, their dependency on caretakers, their complaints not being 
taken seriously and the lack of an appropriate environment which encourages them to 
express their grievances and complaints.  In addition, unfamiliar and stressful court 
environments pose a heightened challenge, during protracted cases, for such women. 
Lack of information about their entitlements under the law, as well as the right to seek 
legal representation, compels them to be mute and helpless spectators.

44. Certain concerns have also been highlighted by the Committee on the Rights of 
Persons with Disabilities in its concluding observations on the initial report on India. 
These include lack of measures to identify, prevent and combat all forms of violence 
against persons with disabilities; lack of disaggregated statistical data in National 
Crime Records Bureau on cases of gender-based violence against women and girls 
with disabilities, including violence inflicted by intimate partners; limited availability of 
accessible shelters for women with disabilities who are victims of violence; and lack of 
effective remedies for persons with disabilities facing violence, including rehabilitation 
and compensation.

45. While changes in the law on the books mark a significant step forward, much 
work still needs to be done in order to ensure that their fruits are realized by those for 
whose benefit they were brought. In this regard, we set out below some guidelines to 
make our criminal justice system more disabled-friendly. 

(i) The National Judicial Academy and state judicial academies are requested to 
sensitize trial and appellate judges to deal with cases involving survivors of 
sexual abuse. This training should acquaint judges with the special provisions, 
concerning such survivors, such as those outlined above. It should also cover 
guidance on the legal weight to be attached to the testimony of such 
witnesses/survivors, consistent with our holding above. Public prosecutors and 
standing counsel should also undergo similar training in this regard. The Bar 
Council of India can consider introducing courses in the LL.B program that cover 
these topics and the intersectional nature of violence more generally; 

(ii) Trained special educators and interpreters must be appointed to ensure the 
effective realization of the reasonable accommodations embodied in the Criminal 
Law Amendment Act, 2013. All police stations should maintain a database of 
such educators, interpreters and legal aid providers, in order to facilitate easy 
access and coordination; 

(iii) The National Crimes Record Bureau should seriously consider the possibility of 
maintaining disaggregated data on gender-based violence. Disability must be 
one of the variables on the basis of which such data must be maintained so that 
the scale of the problem can be mapped out and tailored remedial action can be 
taken; 

(iv) Police officers should be provided sensitization, on a regular basis, to deal with 
cases of sexual violence against women with disabilities, in an appropriate way. 
The training should cover the full life cycle of a case involving a disabled 
survivor, from enabling them to register complaints, obtain necessary 
accommodations, medical attention and suitable legal representation. This 
training should emphasize the importance of interacting directly with the 
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disabled person concerned, as opposed to their care-taker or helper, in 
recognition of their agency; and 

(v) Awareness-raising campaigns must be conducted, in accessible formats, to 
inform women and girls with disabilities, about their rights when they are at the 
receiving end of any form of sexual abuse. 

46. We hasten to add that these suggestions are not a reflection of the manner in 
which the investigation, enquiry and trial were conducted in the instant case. They 
simply represent our considered view on the systemic reforms needed to ensure that 
cases such as the instant one are dealt with in the most appropriate way. 
Testimony of disabled prosecutrix:

47. Another feature of the case that we would like to dwell on relates to the 
testimony of the prosecutrix, PW2. In his judgment, the Sessions Judge noted as 
follows: 

“21. Identification of the accused by the victim girl : - It is needless to say 
that identifying the accused basing on the voice is weak type of evidence. Coming 
to the present facts and circumstances of the case, P.W.2 is blind by birth as the 
access of the accused to victim proved by the prosecution she can easily identify 
the accused by hearing his voice. Moreover, P.W.I, P.W.3, P.W.4 and P.W.5 and 
some others caught hold the accused when he opened the door of the house of 
P.W.I, on the date of the incident and the evidence of the police officials also 
corroborates with the witnesses who caught hold of the accused and handed over 
him to P.W.II and on the instructions of P.W. II, the accused was taken to 
Mahanandi Police Station. It was suggested to P.W.2 that her statement that she 
identified the accused with his voice is false. In view of the categorical evidence of 
P.W.I, P.W.3, P.W.4, so also the admission made by the accused in 313 Cr.P.C 
examination that he used to visit the house of P.W.l to call the brothers of the 
victim for doing coolie work, the above suggestion has no legs to stand. The above 
evidence would amply prove that the victim has successfully identified the accused 
and her evidence cannot be doubted simply because she is a blind girl.” 
48. In the High Court, the defense sought to cast doubt on the testimony of the 

prosecutrix by arguing that she would have been unable to identify the accused due to 
her disability. While the above plea was not pressed by the appellant in this Court, we 
would like to take this opportunity to affirm the conclusion of the Sessions Judge and 
to clarify the position of law on this point. 

49. There have been instances where the testimony of a disabled prosecutrix has 
not been considered seriously and treated at an equal footing as that of their able-
bodied counterparts. One such instance is the judgment of this Court in Mange v. 
State of Haryana , where the testimony of a thirteen year-old girl who was deaf and 
mute was not recorded and the conviction was confirmed on the account of an eye 
witness and supported by medical evidence. This Court in affirming the conviction 
noted that the non-examination of the prosecutrix was not a major infirmity in the 
prosecution's case “apart from being a child witness, she was also deaf and dumb and 
no useful purpose would have been served by examining her.” We are of the 
considered view that presumptions of such nature which construe disability as an 
incapacity to participate in the legal process reflect not only an inadequate 
understanding of how disability operates but may also result in a miscarriage of justice 
through a devaluation of crucial testimonies given by persons with disabilities. The 
legal personhood of persons with disabilities cannot be premised on societal 
stereotypes of their supposed “inferiority”, which is an affront to their dignity and a 
negation of the principle of equality. 

50. A survey and analysis of High Court judgments by Saptarshi Mandal indicates 
that the testimony of the disabled witnesses is devalued by not recording the 
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testimony of the prosecutrix at all; or recording it without adherence to correct legal 
procedure, thereby rendering it ineffectual; dismissal of the testimony for its lack of 
intelligibility or for not being supported by the condition of her body.

51. This kind of a judicial attitude stems from and perpetuates the underlying bias 
and stereotypes against persons with disabilities. We are of the view that the 
testimony of a prosecutrix with a disability, or of a disabled witness for that matter, 
cannot be considered weak or inferior, only because such an individual interacts with 
the world in a different manner, vis-a-vis their able-bodied counterparts. As long as 
the testimony of such a witness otherwise meets the criteria for inspiring judicial 
confidence, it is entitled to full legal weight. It goes without saying that the court 
appreciating such testimony needs to be attentive to the fact that the witness' 
disability can have the consequence of the testimony being rendered in a different 
form, relative to that of an able-bodied witness. In the case at hand, for instance, 
PW2's blindness meant that she had no visual contact with the world. Her primary 
mode of identifying those around her, therefore, is by the sound of their voice. And so 
PW2's testimony is entitled to equal weight as that of a prosecutrix who would have 
been able to visually identify the appellant. 
C.3 The ‘Caste’ that is Difficult to Cast Away : Protection of Members of 
Scheduled Castes and Scheduled Tribes

52. Social movements in India for securing justice to those who have suffered 
centuries of caste-based discrimination paved way for the enactment of the SC & ST 
Act in 1989 to prevent commission of atrocities against members of the Scheduled 
Caste and Scheduled Tribe  communities. The Act also falls within the purview of 
Article 17 of the Constitution, which prohibits untouchability. The Statement of 
Objects and Reasons of the Act states the following: 

“1. Despite various measures to improve the socio-economic conditions of the 
Scheduled Castes and the Scheduled Tribes, they remain vulnerable. They are 
denied number of civil rights. They are subjected to various offences, indignities, 
humiliations and harassment. They have, in several brutal incidents, been 
deprived of their life and property. Serious crimes are committed against them 
for various historical, social and economic reasons. 

2. Because of the awareness created amongst the Scheduled Castes and the 
Scheduled Tribes through spread of education, etc., they are trying to assert 
their rights and this is not being taken very kindly by the others. When they 
assert their rights and resist practices of un-touchability against them or demand 
statutory minimum wages or refuse to do any bonded and forced labour, the 
vested interests try to cow them down and terrorise them. When the Scheduled 
Castes and the Scheduled Tribes try to preserve their self-respect or 
honour of their women, they become irritants for the dominant and the 
mighty. Occupation and cultivation of even the government allotted land by the 
Scheduled Castes and the Scheduled Tribes is resented and’ more often these 
people become victims of attacks by the vested interests of late, there has been 
an increase in the disturbing trend of commission of certain atrocities like 
making the Scheduled Castes persons eat inedible substances like human 
excreta and attacks on and mass killings of helpless Scheduled Castes and 
Scheduled Tribes and rape of women belonging to the Scheduled Castes 
and the Scheduled Tribes. Under the circumstances, the existing laws like the 
protection of Civil Rights Act, 1955 and the normal provisions of the Penal Code, 
1860 have been found to be inadequate to check these crimes. A special 
legislation to check and deter crimes against them committed by non-Scheduled 
Castes and non-Scheduled Tribes has, therefore, become necessary. 

3. The term ‘atrocity’ has not been defined so far. It is considered necessary that 
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not only the term ‘atrocity’ should be defined but stringent measures should be 
introduced to provide for higher punishments for committing such atrocities. It is 
also proposed to enjoining, on the States and the Union territories to take 
specific preventive and punitive measures to protect the Scheduled Castes and 
the Scheduled Tribes from being victimised and where atrocities are committed, 
to provide adequate relief and assistance to rehabilitate them.” 

(emphasis added)
53. While the Statement of Objects and Reasons of the Act specifically mentions 

commission of rapes against SC & ST women as a form of atrocity committed against 
the SC & ST communities, it does not specifically articulate the distinct disadvantage 
women of these communities face on account of casteism, patriarchy and poverty at 
the same time. Shreya Atrey notes that while the anti-caste movements began in 
early 1900s and saw active participation of SC & ST women, their oppression was 
imagined only on the basis of caste rather than patriarchy . On the other hand, the 
mainstream feminist movement also failed to take into consideration the specific forms 
of oppression that SC & ST women face not only at the hands of upper caste men but 
also upper caste women. To reframe the words of the Combahee River Collective 
Statement, a classic text in US anti-racist feminism - the SC & ST women struggled 
together with SC & ST men against casteism, while they also struggled with men 
about sexism.  Adrija Dey in her work has specifically highlighted that class, caste, 
geography and religion play a pivotal role in how gender violence is perceived and how 
punishments are meted out in the criminal justice system.  How pervasive sexual 
violence is against women from SC & ST community is emphatically stated by V. 
Geetha in extract her book titled ‘Undoing Impunity’: 

“As for sexual violence, Dalit women activists understood it to be part of a 
continuum of violence that Dalit women experienced : in a life-world where food, 
water, clean living spaces are routinely denied to Dalit women, where their labour 
was exploited, and no protection available in their places of work, where to be in 
bondage to a landlord or petty trader was commonplace, and at all times they are 
viewed as sexually available, and humiliated in their bodily being, sexual violence 
emerged as not an exceptional act of violence, but the most concentrated 
expression of a fundamental animus against Dalits”
54. The above discussion highlights the social and economic context in which 

sexual violence against women from SC & ST communities occurs. This contextualized 
legal analysis has to be adopted by the Court which is sensitive to the nature of 
evidence that is likely to be produced in a case where various marginalities intersect. 
In the present case, a distinct individualized experience for PW2 is created on account 
of her gender, caste and disability due to her association with wider groups that face a 
societal disadvantage. 
C.4 Section 3(2)(v) of SC & ST Act

55. Section 3(2)(v) of the SC and ST Act as it stood at the material time read as 
follows: 

“3. Whoever not being a member of a Scheduled Caste or Scheduled Tribe …
(v) commits any offence under the Penal Code, 1860 punishable with 

imprisonment for a term of ten years or more against a person or property on the 
ground that such person is a member of a Scheduled Caste or a Scheduled Tribe or 
such property belongs to such member, shall be punishable with imprisonment for 
life and with fine;” 
56. Under Section 3(2)(v), an enhanced punishment of imprisonment for life with 

fine is provided where 
(i) The offence is committed by a person who is not a member of a Scheduled Caste 

or Scheduled Tribe; 
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(ii) The offence arises under the Penal Code and is against a person or property and 
is punishable with imprisonment for a term of ten years or more; and 

(iii) The offence is committed “on the ground that such person is a member of a 
Scheduled Caste or Scheduled Tribe” or such property belongs to such a person. 

57. The key words are “on the ground that such person is a member of a SC or ST”. 
The expression “on the ground” means “for the reason” or “on the basis of”. The above 
provision (as it stood at the material time prior to its amendment, which will be 
noticed later) is an example of a statute recognizing only a single axis model of 
oppression. As we have discussed above, such single axis models require a person to 
prove a discrete experience of oppression suffered on account of a given social 
characteristic. However, when oppression operates in an intersectional fashion, it 
becomes difficult to identify, in a disjunctive fashion, which ground was the basis of 
oppression because often multiple grounds operate in tandem. Larrisa Behrendt, an 
aboriginal legal scholar from Australia, has poignantly stated the difficulty experienced 
by women facing sexual assault, who are marginalised on different counts, to identify 
the source of their oppression: 

“When an Aboriginal woman is the victim of a sexual assault, how, as a black 
woman, does she know whether it is because she is hated as a woman and is 
perceived as inferior or if she is hated because she is Aboriginal, considered inferior 
and promiscuous by nature?”
58. Being cognizant of the limitation of Section3(2)(v) - as it stood earlier - in 

dealing with matters of intersectionality, we are however bound to apply the standard 
that has been laid down in the law. The expression “on the ground” was considered in 
a two-judge Bench judgment of this Court in Dinesh Alias Buddha v. State of 
Rajasthan , where the Court speaking through Justice Arijit Pasayat held: 

“15. Sine qua non for application of Section 3(2)(v) is that an offence must have 
been committed against a person on the ground that such person is a member of 
Scheduled Castes and Scheduled Tribes. In the instant case no evidence has been 
led to establish this requirement. It is not case of the prosecution that the rape 
was committed on the victim since she was a member of Scheduled Caste.” 
59. The Court held that in the absence of evidence to that effect, the offence under 

Section 3(2)(v) would not stand established. This principle was subsequently followed 
in a two judge Bench judgment of this Court in Ramdas v. State of Maharashtra  
where it was held that merely because a woman belongs to the SC & ST community, 
the provisions of the SC & ST Act would not be attracted in a case of sexual assault. 
This Court observed that there was no evidence to prove the commission of offence 
under Section 3(2)(v) of the SC & ST Act. 

60. The contours of the terms “on the ground of” have been explicated by this 
Court in the following cases. In Ashrafi v. State of Uttar Pradesh , a two judge Bench 
of this Court held that conviction under Section 3(2)(v) of the SC & ST Act cannot be 
sustained because the prosecution could not prove that the rape was committed only 
on the ground that the woman belonged to the SC & ST community. This Court 
speaking through Justice R Banumathi held: 

“9. The evidence and materials on record do not show that the Appellant had 
committed rape on the victim on the ground that she belonged to Scheduled Caste. 
Section 3(2)(v) of the SC/ST Prevention of Atrocities Act can be pressed into service 
only if it is proved that the rape has been committed on the ground that PW-3 
Phoola Devi belonged to Scheduled Caste community. In the absence of evidence 
proving intention of the Appellant in committing the offence upon PW-3-
Phoola Devi only because she belongs to Scheduled Caste community, the 
conviction of the Appellant Under Section 3(2)(v) of the SC/ST Prevention 
of Atrocities Act cannot be sustained.” (emphasis added) 
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61. In another judgment of this Court in Khuman Singh v. State of MP , Justice R 
Banumathi speaking for this Court held: 

“As held by the Supreme Court, the offence must be such so as to attract the 
offence under Section 3(2)(v) of the Act. The offence must have been committed 
against the person on the ground that such person is a member of Scheduled Caste 
and Scheduled Tribe. In the present case, the fact that the deceased was belonging 
to “Khangar”-Scheduled Caste is not disputed. There is no evidence to show 
that the offence was committed only on the ground that the victim was a 
member of the Scheduled Caste and therefore, the conviction of the appellant-
accused under Section 3(2)(v) of the Scheduled Castes and Scheduled Tribes 
(Prevention of Atrocities) Act is not sustainable.” 

‘(emphasis supplied) 
62. In the above two extracts, this Court has interpreted Section 3(2)(v) to mean 

that the offence should have been committed “only on the ground that the victim was 
a member of the Scheduled Caste.” The correctness of this exposition. Is debatable. 
The statutory provision does not utilize the expression “only on the ground”. Reading 
the expression “only” would be to add a restriction which is not found in the statute. 
The statute undoubtedly uses the words “on the ground' but the juxtaposition of “the” 
before “ground” does not invariably mean that the offence ought to have been 
committed only on that ground. To read the provision in that manner will dilute a 
statutory provision which is meant to safeguard the Scheduled Castes and Scheduled 
Tribes against acts of violence which pose a threat to their dignity. As we have 
emphasized before in the judgment, an intersectional lens enables us to view 
oppression as a sum of disadvantage resulting from multiple marginalized identities. 
To deny the protection of Section 3 (2) (v) on the premise that the crime was not 
committed against an SC & ST person solely on the ground of their caste identity is to 
deny how social inequalities function in a cumulative fashion. It is to render the 
experiences of the most marginalized invisible. It is to grant impunity to perpetrators 
who on account of their privileged social status feel entitled to commit atrocities 
against socially and economically vulnerable communities. This is not to say that there 
is no requirement to establish a causal link between the harm suffered and the 
ground, but it is to recognize that how a person was treated or impacted was a result 
of interaction of multiple grounds or identities. A true reading of Section 3(2)(v) would 
entail that conviction under this provision can be sustained as long as caste identity is 
one of the grounds for the occurrence of the offence. In the view which we ultimately 
take, a reference of these decisions to a larger bench in this case is unnecessary. We 
keep that open and the debate alive for a later date and case. 

63. If the evidence in this case was sufficient to establish the commission of the 
offence on the ground that PW2 was a member of a Scheduled Caste, a fresh look at 
the judgments in Ashrafi (supra) and Khuman Singh (supra) would have been 
warranted. However, a close look at the evidence would demonstrate that the 
prosecution has not led evidence to prove the ingredients of section 3(2)(v). 
Unfortunately, there has been a serious gap in the evidence on that count. In the 
present case, PW11 who was the Investigating Officer deposed: 

“PW 1 and PW2 did not state before me that since she belongs to Schedule Caste 
the accused committed the offence. Part 1 C.D does not disclose in specific that the 
accused was handed over to the Circle. ‘Inspector of police. Witness adds by the 
time he reached the scene of offence the Sub Inspector and Circle inspector of 
police were present and the witnesses present there handed over to the accused to 
them in turn he instructed them to take the accused to Mahanandi Police Station. It 
is not true to suggest that my statement that the accused was handed over to Sub 
Inspector of police or Circle Inspector of police is false as accused was not present 
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at the scene of offence.” 
64. The Sessions Judge noticed the deposition of PW11. However, the Sessions 

Judge noted that Exhibit P-1 disclosed that PW 2 belongs to a Scheduled Caste. The 
Sessions Judge also observed in paragraph 39 of the judgment that PW1, who is the 
mother of PW2 is an “illiterate village rustic woman” and merely because she did not 
mention in the report or statement to the police that the accused committed the 
offence on the ground that PW2 belonged to the Scheduled Caste is not fatal to the 
case of the prosecution under Section 3(2)(v) of the SC & ST Act. The Sessions Judge 
has also made observations in that regard in paragraph 40 of the judgment which has 
been extracted earlier where he stated that the accused would not have dared to 
commit the crime if PW2 belonged to an upper caste community particularly in a 
village atmosphere. In appeal, the submission that the ingredients of the offence 
under Section 3(2)(v) were not established was specifically urged before the High 
Court. The submission was dismissed with the observation that “even otherwise still 
the offence under Section 376(1) of the Penal Code is made out”. Both the Sessions 
Judge as well as the High Court have failed to notice the crucial ingredient of Section 3
(2)(v) (as it stood at the material time prior to its substitution by Act 1 of 2016) . 

65. The issue as to whether the offence was committed against a person on the 
ground that such person is a member of a SC or ST or such property belongs to such 
member is to be established by the prosecution on the basis of the evidence at the 
trial. We agree with the Sessions Judge that the prosecution's case would not fail 
merely because PW1 did not mention in her statement to the police that the offence 
was committed against her daughter because she was a Scheduled Caste woman. 
However, there is no separate evidence led by the prosecution to show that the 
accused committed the offence on the basis of the caste identity of PW2. While it 
would be reasonable to presume that the accused knew the caste of PW2 since village 
communities are tightly knit and the accused was also an acquaintance of PW2's 
family, the knowledge by itself cannot be said to be the basis of the commission of 
offence, having regard to the language of Section 3(2)(v) as it stood at the time when 
the offence in the present case was committed. As we have discussed above, due to 
the intersectional nature of oppression PW2 faces, it becomes difficult to establish 
what led to the commission of offence - whether it was her caste, gender or disability. 
This highlights the limitation of a provision where causation of a wrongful act arises 
from a single ground or what we refer to as the single axis model. 

66. It is pertinent to mention that Section 3(2)(v) was amended by the Scheduled 
Castes and the Scheduled Tribes (Prevention of Atrocities) Amendment Act, 2015, 
which came into effect on 26 January 2016. The words “on the ground of” under 
Section 3(2) (v) have been substituted with “knowing that such person is a member of 
a Scheduled Caste or Scheduled Tribe”. This has decreased the threshold of proving 
that a crime was committed on the basis of the caste identity to a threshold where 
mere knowledge is sufficient to sustain a conviction. Section 8 which deals with 
presumptions as to offences was also amended to include clause (c) to provide that if 
the accused was acquainted with the victim or his family, the court shall presume that 
the accused was aware of the caste or tribal identity of the victim unless proved 
otherwise. The amended Section 8 reads as follows: 

“8. Presumption as to offences. - In a prosecution for an offence under this 
Chapter, if it is proved that 

(a) the accused rendered [any financial assistance in relation to the offences 
committed by a person accused of], or reasonably suspected of, committing, 
an offence under this Chapter, the Special Court shall presume, unless the 
contrary is proved, that such person had abetted the offence; 

(b) a group of persons committed an offence under this Chapter and if it is 
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proved that the offence committed was a sequel to any existing dispute 
regarding land or any other matter, it shall be presumed that the offence was 
committed in furtherance of the common intention or in prosecution of the 
common object. 

[(c) the accused was having personal knowledge of the victim or his family, the 
Court shall presume that the accused was aware of the caste or tribal identity 
of the victim, unless the contrary is proved.]” 

67. The Parliament Standing Committee Report on Atrocities Against Women and 
Children has observed that, “high acquittal rate motivates and boosts the confidence 
of dominant and powerful communities for continued perpetration” and recommends 
inclusion of provisions of SC & ST Act while registering cases of gendered violence 
against women from SC & ST communities . However, as we have noted, one of the 
ways in which offences against SC & ST women fall through the cracks is due to the 
evidentiary burden that becomes almost impossible to meet in cases of intersectional 
oppression. This is especially the case when courts tend to read the requirement of “on 
the ground” under Section 3(2)(v) as “only on the ground of”. The current regime 
under the SC & ST Act, post the amendment, has facilitated the conduct of an 
intersectional analysis under the Act by replacing the causation requirement under 
Section 3(2)(v) of the Act with a knowledge requirement making the regime sensitive 
to the kind of evidence that is likely to be generated in cases such as these. 

68. However, since Section 3(2) (v) was amended and Clause (c) of Section 8 was 
inserted by Act 1 of 2016 with effect from 26 January 2016 these amendments would 
not be applicable to the case at hand. The offence in the present case has taken place 
before the amendment, on 31 March 2011. Therefore, we hold that the evidence in the 
present case does not establish that the offence in the present case was committed on 
the ground that such person is a member of a SC or ST. The conviction under Section 
3(2)(v) would consequently have to be set aside. 
C.5 Punishment under Section 376 of the IPC

69. Mr Harinder Mohan Singh, learned Counsel has submitted that as a sequel to 
the setting aside of the conviction under Section 3(2)(v), the imposition of a sentence 
of imprisonment for life for the offence under section 376 needs to be modified. In this 
context, learned Counsel relied upon the provisions of Section 376(1). 

70. Now Section 376(1), as it stood at the material time prior to its substitution by 
Act 13 of 2013, was substituted by the Criminal Law (Amendment) Act 1983 (Act 43 
of 1983) with effect from 25 December 1983. Section 376(1) as substituted by the 
amendment read as follows: 

“376. Punishment to rape : (1) Whoever, except in the cases provided for by sub
-section (2), commits rape shall be punished with imprisonment of either 
description for a term which shall not be less than seven years but which may be 
for life or for a term which may extend to ten years and shall also be liable to fine 
unless the woman raped is his own wife and is not under twelve years of age, in 
which case, he shall be punished with imprisonment of either description for a term 
which may extend to two years or with fine or with both: 

Provided that the court may, for adequate and special reasons to be mentioned 
in the judgment, impose a sentence of imprisonment for a term of less than seven 
years.” 
71. Essentially, the submission which has been urged on behalf of the appellant is 

that under Section 376(1) as it then stood, Parliament had made provisions for: 
(i) A minimum sentence of seven years;
(ii) The imposition of a sentence of imprisonment for a term of less than seven 

years for adequate and special reasons to be recorded by the Court; 
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(iii) A term of imprisonment extending to ten years; and
(iv) A term of imprisonment for life.
72. In the context of (iii) and (iv) above, the words used in Section 376(1) were 

“but which may be for life or for a term which may extend to ten years”. 
73. On behalf of the appellant it has been urged that in the present case the 

Sessions Judge proceeded to impose a term of imprisonment for life on the basis that 
an offence under Section 3(2)(v) was established. If it is held that the offence under 
Section 3(2)(v) has not been established, the Sessions Judge, it was urged, erred in 
taking the view that the court was not inclined to exercise its discretion “to give lesser 
punishment to the accused”. In other words, it was submitted that the Sessions Judge 
proceeded on the basis that a sentence of imprisonment for life was the norm and 
there was a discretion to award a lesser punishment, which is erroneous. 

74. In evaluating the submission, it is necessary to note that the Sessions Judge 
came to the conclusion that the appellant was guilty of an offence under Section 3(2)
(v) of the SC and ST Act and, independent of that, also of an offence punishable under 
Section 376(1) of the Penal Code. In considering the sentence to be imposed in 
respect of the two distinct offences, the Sessions Judge held that: 

(i) A sentence of imprisonment for life should be imposed for the offence under 
Section 376(1); and 

(ii) A sentence of imprisonment for life would have to be imposed for the offence 
under Section 3(2)(v) of the SC and ST Act. 
75. For the reasons which we have indicated earlier we have come to the conclusion 

that the ingredients of the offence under Section 3(2)(v) of the SC and ST Act were 
not established. The issue which survives for consideration is as to whether the 
punishment of imprisonment for life in respect of the offence under Section 376(1) 
should have been imposed. 

76. On a plain reading of Section 376(1), as it stood after its insertion with effect 
from 25 December 1983 by Act 43 of 1983, it is evident that a sentence of 
imprisonment for life is one of the sentences contemplated by the provision. The 
Criminal Law Amendment Act 1983 was introduced with the aim of bringing 
widespread amendments to the laws of rape in the country, making it difficult for the 
offenders to escape conviction. The stated object and purpose of the Act was: 

“There have been pressing demands inside and outside Parliament for the 
amendment of the law relating to rape so that it becomes more difficult for the 
offenders to escape conviction and severe penalties are imposed on those convicted. 
[…] 

2. […] The changes proposed in the Bill have been formulated principally on the 
basis of the following considerations:— 

[…]
(3) minimum punishments for rape should be prescribed;” 

77. Pursuant to the above-mentioned objective, Section 376(1) provided that 
except for cases covered by sub-Section (2), a person committing rape shall be 
punished with imprisonment of either description for a term which shall not be less 
than seven years. However, the proviso stipulated that the court may for ‘adequate 
and special reasons’ to be mentioned in the judgment impose a sentence of 
imprisonment for a term of less than seven years. The minimum sentence of seven 
years could, in other words, be reduced to a lesser term only for adequate and special 
reasons to be recorded in the judgment. This Court has time and again noted that 
adequate and special reasons depend on the facts and circumstances of each case. 
These special and adequate reasons are an exception to the rule and must be used 
sparingly and interpreted strictly as held by this Court in State of Madhya Pradesh v. 
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Bala . Section 376(1) however also stipulated that the term of imprisonment “may be 
for life or for a term of ten years”. 

78. Subsequently, in 2013, post the Nirbhaya case, the Criminal Law Amendment 
Act 2013 was brought into force which amended Section 376(1). The Parliament 
sought to take a tougher stand on crime against women and limited the discretion of 
the judiciary regarding imposition of sentences for offences involving rape by providing 
a minimum punishment of seven years and a maximum punishment of life 
imprisonment, without any exceptions for reduction of sentence. In 2018, Section 376 
has been further amended by the Criminal Law Amendment Act 2018 (Act 22 of 2018) 
by which the minimum punishment has been enhanced to ten years, with the 
maximum punishment remaining the same. 

79. Having detailed the amendments in Section 376 by the Parliament, we are 
cognizant that we must apply the law as it was at the time of occurrence of the crime. 
The range of punishment within which we must exercise our judicial discretion is the 
imposition of a minimum punishment of 7 years (or less on existence of adequate and 
special reasons), or 10 years or imprisonment for life. In determining the appropriate 
sentence, this Court has consistently laid down that we must of necessity be guided 
by all the relevant facts and circumstances including 

(i) The nature and gravity of the crime;
(ii) The circumstances surrounding the commission of the sexual assault;
(iii) The position of the person on whom the sexual assault is committed;
(iv) The role of the accused in relation to the person violated; and
(v) The possibility of the rehabilitation of the offender.
80. The above factors are relevant for the determination of the quantum of 

punishment as held in Ravji v. State of Rajasthan , State of Karnataka v. 
Krishnappa , and State of Punjab v. Prem Sagar  among others. 

81. In addition to these factors, we must also be alive to the intersectional identity 
of PW2 and the underlying societal factors within which the offence was committed. 
PW2 is a woman who is blind since birth and is a member of a Scheduled Caste. These 
intersectional identities placed her in a uniquely disadvantageous position. The 
Chhattisgarh Pradesh High Court in Tekan v. State of Madhya Pradesh (Now 
Chhattisgarh)  dealt with the conviction of a person accused of raping a blind woman 
on multiple occasions, on the promise of marriage. The High Court was acutely aware 
of the misuse of the woman's disability by the accused and sentenced him to 7 years 
of rigorous imprisonment. The conviction and sentence were later upheld by this 
Court . This Court also dealt with the question of compensation to be paid to the 
prosecutrix and the physical disadvantage accruing to her on account of her disability. 
In doing so, Justice M Y Eqbal, speaking for the two-judge bench, noted: 

“15. Coming to the present case in hand, victim being physically 
disadvantaged, she was already in a socially disadvantaged position which 
was exploited maliciously by the accused for his own ill intentions to 
commit fraud upon her and rape her in the garb of promised marriage which 
has put the victim in a doubly disadvantaged situation and after the waiting 
of many years it has worsened. It would not be possible for the victim to 
approach the National Commission for Women and follow up for relief and 
rehabilitation. Accordingly, the victim, who has already suffered a lot since the day 
of the crime till now, needs a special rehabilitation scheme.” (emphasis supplied) 
82. Similarly, we are also aware of the disadvantage faced by women (and persons 

generally) belonging to the Scheduled Castes and Scheduled Tribes. As explained 
above, it is difficult and, in our opinion, artificial to delineate the many different 
identities of an individual which overlap to place them in a disadvantaged position of 
power and create the circumstances for heinous offences such as rape to occur. At this 
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point, it would be relevant to note that a series of decisions of this Court rendered by 
three-judge benches  and two-judge benches , have stated that “socio-economic 
status, religion, race, caste or creed of the accused or the victim are irrelevant 
considerations in sentencing policy”. However, it is necessary to understand the 
context in which this finding was made. In all of these cases, the Court was dealing 
with the plea of mitigation of sentence awarded by the High Courts or the lower courts 
on the ground of existence of ‘adequate and special reasons’ on account of the accused 
being a member of the scheduled caste/tribe; belonging to a rural background; or 
being illiterate. It is on this count that the Court rejected such a plea given the 
heinous nature of the crime of rape and the gravity of the criminal act. In our opinion, 
these judgments do not bar us from taking a holistic view of the various intersectional 
identities which form a vital part of the facts and circumstances of the act and speak 
to the nature of the crime. 

83. In the present case, several circumstances bearing on the sentence must be 
borne in mind. First, PW2, who was subjected to a sexual assault was blind since birth. 
Second, the appellant was known to the brothers of PW2, including PW3. The appellant 
used to visit the house in which PW2 resided with her parents and brothers. Bereft of 
eye-sight, PW2 was able to identify the appellant by his voice with which she was 
familiar. Third, shortly before entering the home of PW2, the appellant enquired of 
PW1 where her sons were, when he was told that they were not at home. PW1 
proceeded with her chores at a public water tap. Taking advantage of the absence of 
the members of the family from the family home, the appellant entered the house and 
subjected PW2 to a sexual assault. PW1 has deposed that when she entered the house 
together with PW3, PW4 and PW5 she found PW2 in a nude condition on the ground 
bleeding from the injuries sustained on her genitals. The nature and circumstances in 
which the offence has been committed would leave no manner of doubt that the 
appellant had taken advantage of the position of the PW2 who was blind since birth. 
He entered the house, familiar as he was with members of the family, in their absence 
and subjected PW2 to a sexual assault. PW2 belongs to a Scheduled Caste. The 
prosecution has not led evidence to prove that the offence, as we have noticed, was 
committed on the ground that she belongs to a Scheduled caste within the meaning of 
section 3(2)(v) of the SC and ST Act. This is a distinct issue. But the fact that PW2 
belonged to a Scheduled Caste is not a factor which is extraneous to the sentencing 
process for an offence under Section 376. It is in that context, that we must read the 
observations of the Sessions Judge with a robust common sense perception of ground 
realities. The appellant was 27 years old, a mature individual who was working as a 
coolie together with the brothers of PW2 for a couple of years. The nature and gravity 
of the offence in the present case is serious in itself and it is compounded by the 
position of PW2 who was a visually disabled woman. A heinous offence has been 
committed on a woman belonging to Scheduled Caste. The imposition of a sentence of 
imprisonment for life cannot be faulted. 
D Conclusion and Summary of Findings

84. For the above reasons we have come to the conclusion that the conviction 
under Section 376(1) and the sentence imposed by the Sessions Judge must be 
affirmed. In the circumstances we order as follows: 

(i) The conviction of the appellant for an offence under Section 3(2)(v) of the SC 
and ST Act and the sentence imposed in respect of the offence is set aside and 
the appeal allowed to that extent; and 

(ii) The conviction of the appellant for an offence punishable under Section 376(1) 
of the Penal Code and the sentence of imprisonment for life is upheld. The fine of 
Rs. 1,000/- and default imprisonment of six months imposed by the Sessions 
Judge and affirmed by the High Court shall also stand confirmed. 
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85. The appeal is disposed of in the above terms. 
86. Pending application(s), if any, stand disposed of. 
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MANU/TN/0657/2014

Equivalent Citation: 2014WritLR328

IN THE HIGH COURT OF MADRAS

W.P. No. 36775 of 2007

Decided On: 26.02.2014

Appellants: M.P. Mariappan
Vs.

Respondent: The Deputy Inspector General of Police, Coimbatore Range and
Ors.

Hon'ble Judges/Coram:
P.R. Shivakumar, J.

Counsels:
For Appellant/Petitioner/Plaintiff: Mr. V. Arun

For Respondents/Defendant: Mr. M.S. Ramesh, Additional Govt. Pleader for R1 to R7
and Mr. A.K. Kumarasamy for R8 to R12, 14, 15, 17 & 19

ORDER

P.R. Shivakumar, J.

1 . Invoking the jurisdiction of the Court under Article 226 of the Constitution of
India, the writ petitioner has sought for the issuance of a writ of certiorarified
mandamus for quashing of the order of the Sub-Collector and Sub-Divisional
Magistrate, Gobichettipalayam, the 4th respondent herein, made in proceedings Na.
Ka. 15462/07-B2 dated 20.11.2007 and further directing the respondents to pay
adequate compensation to the petitioner for the alleged discrimination shown to the
petitioner in denying him the use of Sri Karpaga Vinayagar Kamatchi Amman Kalyana
Mandapam, Gandhipuram, Nambiyur on 21.11.2007 for the ear-boring ceremony of
his daughter, who was then 6 years old. Following are the brief averments made by
the petitioner in the affidavit filed in support of the writ petition;

When the petitioner approached the 8th respondent on 07.10.2007 for
booking Sri Karpaga Vinayagar Kamatchi Amman Kalyana Mandapam,
Gandhipuram, Nambiyur for the ear-boring function of his daughter, the 8th
respondent enquired about the community of the petitioner and ascertained
that the petitioner was a member of Arunthathiyar community, a scheduled
caste. On coming to know that the petitioner belonged to Arunthathiyar
community, the 8th respondent refused to book the mandapam for the above
said function and on the other hand, he went to the extent of proclaiming
that Arunthathiyar community people could not conduct any function in the
mandapam belonging to caste Hindus. On such refusal on the part of the 8th
respondent, the petitioner preferred a complaint on the file of Nambiyur
Police Station. After the lodging of such complaint, the 8th respondent
agreed to receive a sum of Rs. 1,000/- as advance out of the rent of Rs.
2,000/- since the mandapam had not been booked by any one else for any
other function to be held on 21.11.2007. However, after the petitioner had
made all arrangements for the function slotted to be held on 21.11.2007, the
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caste Hindus of Nambiyur, especially the respondents 8 to 19, caused a
threat to the petitioner to withdraw the reservation of the mandapam for the
above said function on the premise that the mandapam was meant for upper
caste people alone. When the petitioner pleaded with the respondents 8 to 19
pointing out the fact that he had a right to equality guaranteed as a
fundamental right by the Constitution of India, they chose to abuse him in
the name of his caste. It made the petitioner approach the Sub-collector,
Gobichettipalayam (4th respondent) and the Deputy Superintendent of Police,
Gobichettipalayam (5th respondent) for immediate action for the acts of the
respondents 8 to 19 showing discrimination on grounds of caste and abusing
the petitioner in public in the name of caste. The petitioner also made
representations to the Deputy Inspector General of Police, Coimbatore Range
and the District Collector of Erode District (the first and second respondents).
No action was taken against the respondents 8 to 19 and on the other hand,
the 4th respondent, namely the Sub-Collector and Sub-Divisional Magistrate
of Gobichettipalayam Division obtained a report from the Tahsildar,
Gobichettipalayam Taluk (6th respondent) and based on the report, he
passed the impugned order dated 20.11.2007 under Section 144 of the Code
of Criminal Procedure restraining the writ petitioner and 12 others and also
respondents 8 to 19 from entering the village limits of Nambiyur from
20.11.2007 till 30.11.2007. Under the said circumstances alone, the
petitioner has to approach the High Court for the issuance of a writ of
certiorarified mandamus.

2 . On behalf of the official respondents, namely respondents 1 to 7, the 5th
respondent filed a counter containing, in brief, the following averments:

Sri Karpaga Vinayagar Kamatchi Amman Kalyana Mandapam, Gandhipuram,
Nambiyur was booked by the petitioner for the ear-boring ceremony of his
daughter to be held on 21.11.2007. But the management of the Sri Karpaga
Vinayagar Kamatchi Amman Kalyana Mandapam refused to give it for the
function on the premise that it was likely to be used by the petitioner for
convening a party meeting. The contention of the petitioner that on
07.10.2007 when the petitioner approached the 8th respondent for booking
the Kalayana Mandapam for the ear-boring ceremony of his daughter, the 8th
respondent refused to book it and hence, the petitioner preferred a police
complaint pursuant to which the mandapam was booked in the name of the
petitioner for the ear-boring ceremony of his daughter proposed to be held
on 21.11.2007 is substantially correct. However, the 5th respondent received
reliable information that the petitioner and other members of 'Vidudhalai
Sirutthaigal' party were planning to conduct a political meeting at the venue
on the above said date and time in the guise of ear-boring ceremony of the
daughter of the petitioner and hence, the trouble between the petitioner and
the management of the Sri Karpaga Vinayagar Kamatchi Amman Kalyana
Mandapam started. Only in order to prevent any untoward incident, on the
submission of a report by the 6th respondent (Tahsildar), the 4th respondent
(The Sub-Collector & Sub Divisional Magistrate, Gobichettipalayam) passed
the impugned order dated 20.11.2007 under Section 144 of the Code of
Criminal Procedure. Even after the passing of the impugned order based on
the complaint of the petitioner, a case was registered in Crime No. 180 of
2007 on the file of Nambiyur Police Station for an offence under Section 7(1)
(b) of the Protection of Civil Rights Act (in short PCR Act) and the final report
was taken on file as C.C. No. 58 of 2008 on the file of Judicial Magistrate No.
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II, Gobichettipalayam. The order of the 4th respondent was perfectly valid.
The Kalayana mandapam, being one belonging to a particular community, the
same cannot be construed to be a public building and the petitioner could
approach the Civil Court claiming damages for the breach of contract, if any.

3 . On behalf of the private respondents, the 8th respondent has filed a counter
affidavit containing, in brief, the following averments :

The members of Senguthamudhaliar community of Nambiyur Village formed
an association and built a Kalyana Mandapam out of their own funds in order
to help people of their community for conducting auspicious functions as
such as marriages at a concessional rate. The mandapam, known as Sri
Karpaga Vinayagar Kamatchi Amman Kalyana Mandapam, is managed by
elected body of persons among the members of Senguthamudhaliar
community of Nambiyur village; that the 8th respondent was the elected
secretary of the kalyana mandapam that on 07.10.2007, some of the local
leaders of a political party founded on caste basis, approached the 8th
respondent for booking the kalyana mandapam to conduct a party meeting
and that the 8th respondent represented that the kalyanamandapam was
being given only for their community people, that too, for auspicious
functions and not for conducting party meetings. Pursuant to the same, the
then Sub-Inspector of Police of Nambiyur Police Station by name
Subramanian took the 8th respondent to the police station stating that a
complaint had been lodged against him by two persons under the Protection
of Civil Rights Act. While he was being enquired in the police station, the writ
petitioner and 3 other persons were present and the above said Sub-
Inspector of Police demanded a sum of Rs. 4,000/- for not foisting a case
against the 8th respondent under the provisions of the Protection of Civil
Rights Act. On the refusal of the 8th respondent to make payment as per the
illegal demand, the above said Sub-Inspector of Police directed the other
party people to get the receipt book of the Kalyana Mandapam from the shop
of the 8th respondent. On the above said direction of the Sub-Inspector of
Police, the writ petitioner and three other persons went to the shop of the 8th
respondent and the receipt book was forcibly acquired by them from the wife
of the 8th respondent. When they brought it to the police station,
Subramaniam, the then Sub-Inspector of Police, Nambiyur Police Station
caused a threat to register a case under the Protection of Civil Rights Act and
forced the 8th respondent to prepare a bill as if he received an advance of
Rs. 1,000/- from the writ petitioner for his daughter's ear-boring ceremony
to be held on 21.11.2007. The said receipt dated 07.10.2007 was forcibly
taken by the writ petitioner from the 8th respondent with the help of the
police. Hence the 8th respondent informed the other office bearers of his
community people and a complaint was lodged with the Sub-Collector and
other higher officials about the illegal act of Subramaniam, the then Sub-
Inspector of Police, Nambiyur Police Station. The same resulted in a tension
between the two communities. Hence, at the instructions of the 4th
respondent, a peace committee meeting was convened by the Tahsildar,
Gobichettipalayam, the 6th respondent, but no agreement could be reached.
The Tahsildar submitted a report revealing an imminent community clash and
based on the report, an order under Section 144 Cr.P.C. was validly passed.
Such an order would be in force for two months alone. In case of any
grievance against the impugned order, it was open to the petitioner to move
the concerned Magistrate or his successor in office or any Magistrate
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subordinate to him to cancel or modify the order under Sub-Section 5 of
Section 144 Cr.P.C. Without doing it, the writ petition has been filed based
on misconception and with false allegations. The 8th respondent and others
had also filed a private complaint against the writ petitioner and others
before the learned Judicial Magistrate, No. II, Gobichettipalayam alleging
commission of offences punishable under Sections 147, 148, 342, 368, 384,
383, 193 r/w. 506(i) IPC. The said complaint has been referred to the police
for investigation. Under the said circumstances, the 8th respondent prays for
the dismissal of the writ petition.

4 . Mr. A.V. Arun, learned counsel for the petitioner, Mr. M.S. Ramesh, learned
Additional Government Pleader representing the official respondents, namely
respondents 1 to 7 and Mr. A.K. Kumarasamy, learned counsel for the private
respondents advanced their arguments in line with the respective averments of the
concerned party/parties. The arguments advanced on behalf of the parties were taken
into consideration. This Court also considered the materials placed for its perusal by
the parties concerned.

5 . The writ petitioner M.P. Mariappan, is a resident of Piliampalayam Village,
Nambiyur, Gobichettipalayam Taluk, Erode District and he belongs to Arunthathiyar
community, declared by the Presidential notification as a scheduled caste. V.
Ayyasamy, the 8th respondent, is the secretary/manager of Sri Karpaga Vinayagar
Kamatchi Amman Kalyana Mandapam at Gandhi Nagar, Nambiyur. According to the
writ petitioner, he wanted to take the said mandapam as the venue for conducting
ear-boring ceremony of his younger daughter, which was proposed to be held on
21.11.2007 and he approached the 8th respondent on 07.10.2007 for booking the
above said Kalyanamandapam for his function. It is his further contention that the
Kalyanamandapam had not been booked by any other person for any other function
for the above said date i.e., 21.11.2007 and the said fact was also ascertained by the
writ petitioner from the 8th respondent, but the 8th respondent, after ascertaining the
fact that the writ petitioner belonged to Arunthathiyar community, refused booking of
the said mandapam for the function of 21.11.2007, stating that the mandapam was
meant for caste Hindus and the members of Arunthathiyar community would not be
permitted to conduct their functions in the said mandapam. It is his further
contention that even when he pleaded with 8th respondent to consult the President of
the Kalayanamandapam in this regard, the 8th respondent besides refusing to allow
the booking of the Kalyanamandapam for the function of the writ petitioner, caused
humiliation to the writ petitioner in the name of his caste; that pursuant to the same,
the writ petitioner lodged a complaint on the file of Nambiyur Police Station and that
only after lodging of such a complaint, 8th respondent received a sum of Rs. 1000/-
as advance out of the rent of Rs. 2000/- and booked the mandapam for the ear-
boring ceremony of daughter of the writ petitioner scheduled to be held on
21.11.2007. The further contention of the writ petitioner is that after such booking,
the private respondents, namely respondents 8 to 19 made a threat to the writ
petitioner stating that he would have to face serious consequences if he did not
cancel the reservation of the hall for his function on 21.11.2007, since according to
them, the said hall was meant for upper caste people alone.

6. Under the said circumstances, according to the writ petitioner, he had to approach
the respondents 4 and 5 who in turn, asked him to contact the 6th respondent,
namely the Tahsildar of Gobichettipalayam Taluk and the various representations sent
to the official respondents did not evoke any response and on the other hand, the 4th
respondent, namely the Sub-collector and Sub-divisional Magistrate,
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Gobichettipalayam Division, chose to pass the impugned order dated 20.11.2007 in
his proceedings Na. Ka. 15462/07/B2 directing the petitioner and 12 other persons
and respondents 8 to 19 not to enter the village limits of Nambiyur from 20.11.2007
till 30.11.2007, as a result of which he was not allowed to conduct the function in the
said Kalyanamandapam on 21.11.2007 even though he had printed the invitation and
distributed the same to his friends and relatives.

7. Learned counsel for the writ petitioner further argued that the respondents 8 to 19
chose to deny permission to the petitioner to use the Kalyanamandapam for his
daughter's ear-boring ceremony, after he had booked the same, on the ground that
the mandapam was intended for the use of caste Hindus and no member of the
scheduled caste would be allowed to conduct his function in the said mandapam. It is
also his contention that besides practicing untouchability by refusing permission to
use the mandapam for the function of the writ petitioner on communal basis, the
respondents 8 to 19 had also committed offences under the provisions of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989.
Learned counsel for the writ petitioner vehemently contended that when such a
practice of untouchability and commission of atrocity on a member of scheduled caste
was brought to the knowledge of the official respondents, instead of taking
appropriate action against the offenders, the officials wanted to protect the offenders
and as the culmination of such an indifferent attitude on the part of the official
respondents, the Sub-Collector and Sub-Divisional Magistrate, namely the 4th
respondent herein chose to pass an order purportedly under Section 144 of the
Criminal Procedure Code, after getting a report from the 6th respondent, namely the
Tahsildar of Gobichettipalayam Taluk, to the effect that the situation was tense and
passing such an order was necessary to avoid any untoward incident. It is the further
contention of the learned counsel for the writ petitioner that the said act on the part
of the fourth respondent is a mala fide exercise of power done with the hidden object
of helping the private respondents in their act of denying permission to use the
Kalyanamandapam for the function of the writ petitioner, a member of a Schedule
caste and that the fourth respondent failed to perform his duties under the provisions
of the Protection of Civil Rights Act, 1955 and the Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act, 1989.

8. Learned counsel for the writ petitioner drew the attention of the Court to the fact
that though clear averments were made in the complaint made by the writ petitioner
that untouchability was being practiced by the private respondents and he was also
humiliated in front of others in the name of caste attracting the penal provisions of
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989, no
case was registered by the police for any offence under the Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act, 1989 and the complaint was also not
investigated by an investigating Officer appointed in accordance with Rule 7(1) of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Rules, 1995.

9. Copy of the complaint dated 07.10.2007 lodged by the writ petitioner on the file of
Nambiyur Police Station, which has been included as the Document No. 1 in the
typed-set of papers filed by the writ petitioner, shows that on 07.10.2007 itself, after
the 8th respondent refused booking of the mandapam for the function of the writ
petitioner, the said complaint was given to the police. It is also obvious from the
copy of the receipt issued in the said police station assigning the said complaint
C.S.R. No. 192 of 2007. It is also obvious from the copy of the statement given by
the 8th respondent to the Sub-Inspector of Police, Nambiyur Police Station on
07.10.2007, during the enquiry on the said complaint, that he received a sum of Rs.
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1000/- as advance out of Rs. 2000/- fixed as rent in receipt No. 57 dated
07.10.2007. In the said statement, it had also been stated that when the writ
petitioner approached him for booking the mandapam for his function to be held on
21.11.2007 informing that he belonged to scheduled caste, he had informed the writ
petitioner that he would give an answer after consulting the Secretary. However, after
the complaint was lodged and an enquiry was made by the Sub-Inspector of Police,
he seems to have received advance and issued a receipt. In the said statement itself,
he had stated that the writ petitioner should clean the mandapam after the function
would be over.

10. The copy of the statement and the receipt issued by the 8th respondent as the
Manager of the Mandapam have been produced at pages 3 and 4 in the typed-set of
papers. Copy of the invitation printed and distributed by the writ petitioner for the
said function is also available at Page 5 of the typed-set of papers. It is not in dispute
that the said receipt was issued for the function of the writ petitioner scheduled to be
held on 21.11.2007 and the writ petitioner started issuing invitations for the ear-
boring ceremony of his daughter Harini. However, the private respondents, namely
respondents 8 to 19 wanted to wriggle out of the commitment, passed a so called
resolution to the effect that the Kalyanamandapam was booked in the name of the
writ petitioner in the guise of using it for the ear-boring ceremony of the daughter of
the writ petitioner, whereas the writ petitioner and other party cadres of a political
party with a communal background, namely "Viduthalai Chiruthaigal" party wanted to
use the venue for conducting a party meeting; that therefore, they have taken a
decision not to allow the Kalyanamandapam to be used by the writ petitioner and that
in this regard, complaints were given to the Sub-Collector as well as the Deputy
Superintendent of Police.

11. From a copy of the said resolution passed in the General Body produced in the
typed-set of papers filed by the private respondents, it is seen that the resolution
contains reference to an alleged complaint to the Sub-Collector on 19.10.2007 and
complaint given to the Deputy Superintendent of Police on 31.10.2007. Of course, a
copy of the complaint allegedly given by the 8th respondent to the Deputy
Superintendent of Police, Gobichettipalayam is found at Pages 3 to 5 of the typed-set
of papers of the private respondents. The same bears the date 31.10.2007. A copy of
the complaint allegedly given to the Sub-Collector, Gobichettipalayam on 19.10.2007
is found in Pages 1 and 2 of the said typed-set. It is obvious from the copy of the
said complaint allegedly addressed to the Sub-Collector that though the 8th
respondent was described as the Secretary of Karpaga Vinayagar Kamatchi Amman
Kalyana Mandapam, in the Sender's address, at the end of the complaint, 8th
respondent has signed it as President of the Governing Body of Karpaga Vinayagar
Kamatchi Amman Kalyana Mandapam. In the complaint allegedly given to the Deputy
Superintendent of Police on 31.10.2007, the date of complaint given to the Sub-
Collector of Gobichettipalayam has been referred to as 18.10.2007, which is contrary
to the date found in the copy of the complaint which bears the date 19.10.2007. It is
also obvious from the impugned order passed by the 4th respondent that the order
does not refer to any such complaint lodged by the 8th respondent either on
18.10.2009 or 19.10.2007. On the other hand, in the reference portion, the report of
the Tahsildar, Gobichettipalayam and the letter of the Deputy Superintendent of
Police alone have been noted. It is also pertinent to note that the officer by name M.
Bharatham, who passed the impugned order, was not the regular Sub-Collector and
on the other hand he was only incharge of the post of Sub-Collector,
Gobichettipalayam. It is also obvious from a copy of an order dated 20.11.2007
itself, which is found at Page 17 of the typed-set of papers of the private
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respondents, that the Incharge Sub-Collector, without an authority, had chosen to
pass an order appointing Thiru R. Rangasamy as the Exercise Officer,
Gobichettipalayam Division as Executive Magistrate. The private respondents have
also chose to include a copy of the private complaint allegedly submitted to the
Judicial Magistrate II, Gobichettipalayam, which was forwarded by the said Magistrate
to the Deputy Superintendent of Police for investigation. No Criminal Miscellaneous
Petition is found and no document showing registration of a case based on the said
complaint is also furnished.

12. In this regard, the contention of the writ petitioner seems to be uniform and
cogent. According to the writ petitioner, when he first approached the 8th
respondent, who was the Manager of the Karpaga Vinayagar Kamatchi Amman
Kalyana Mandapam, for reserving it for his daughter Harini's ear-boring ceremony
scheduled to be held on 21.11.2007, the 8th respondent after ascertaining from the
writ petitioner that he was a member of Arunthathiyar community, a scheduled caste,
refused to book the Kalyanamandapam for the said function stating that the
Mandapam was not meant for people belonging to Arunthathiyar community and on
the other hand the same was meant for caste Hindus. It is his further version that
since his appeal to the 8th respondent, at least to consult the President and Secretary
of the Kalyanamandapam, did fell in deaf ears, he was constrained to lodge a
complaint on the file of Nambiyur Police Station; that only thereafter, in order to
escape from the criminal liability, the 8th respondent booked the Kalyanamandapam
for the function of the writ petitioner and issued a receipt for the same and that
subsequently, the respondents 8 to 19 belonging to a particular community wanted
him to cancel the booking and threatened with dire consequences if he refused to do
so. It is also his further contention that the private respondents, namely respondents
8 to 19, did so practicing untouchability by informing the writ petitioner that their
community people would not allow the Kalyanamandapam to be let out for the
functions of members of Arunthathiyar community, a scheduled caste and that when
the writ petitioner confronted them by inviting their attention to the fact that the
practice of untouchability has been abolished and by virtue of fundamental rights
guaranteed by the constitution, he was entitled to seek booking of the
Kalayanamandapam for his family function on 21.11.2007, the respondents 8 to 19
humiliated the writ petitioner in the presence of others by calling him using his caste
name and stating that Chakliyers could not be permitted to conduct any function in
the mandapam meant for caste Hindus even though there was no booking had been
made by any other person for that day.

13. As against the clear and cogent story propounded by the writ petitioner, the
stand taken by the private respondents seems to be lacking in those aspects. First of
all, as pointed out supra, no acknowledgment for having lodged a complaint with the
Sub-Collector of Gobichettipalayam on 19.10.2007 has been produced. The copy of
the complaint produced by the private respondents contains the date 19.10.2007,
whereas in the copy of the complaint dated 31.10.2007, allegedly given to the Deputy
Superintendent of Police, Gobichettipalayam by the 8th respondent, the date of
complaint given to the Sub-Collector is found noted as 18.10.2007, which is quite
contrary to the date found in the copy produced as copy of the complaint given to the
Sub-Collector. In the copy of the complaint allegedly given to the Sub-Collector, it
has been stated that one Thangavel, Union Secretary, Viduthalai Chiruthaigal Party
and one V.T. Rangasamy of Vellalapalayam approached the 8th respondent at 09.30
a.m. on 07.10.2007 and informed that they needed the Kalyanamandapam for
conducting a party meeting, for which they were replied that it was not the practice
of letting out the mandapam for party meetings and that, if they wanted they would
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consult the Executing Committee members and inform them; that thereafter the said
persons went to Nambiyur Police Station and gave a complaint as if the booking of
the kalayanamandapam for the ear-boring ceremony of the daughter of the writ
petitioner to be held on 21.11.2007 was refused; that the Sub-Inspector of police
took him to the police station in the guise of enquiry on the complaint lodged by the
writ petitioner and made the receipt book which was kept in the shop of the 8th
respondent to be brought to the police station after detaining the 8th respondent in
the police station, by sending Thangavel, Rangasamy and Mariappan to the shop of
the 8th respondent for bringing it to the police station; that after the receipt book
was brought to the police station, the Sub-Inspector demanded a bribe of Rs. 4000/-
on the promise that in case of the 8th respondent making such payment, no action
under the Protection of Civil Rights Act based on the complaint of the writ petitioner
would be taken; that when the 8th respondent expressed his inability to arrange a
sum of Rs. 4,000/-, the Sub-Inspector, caused a threat and that pursuant to such a
threat, the 8th respondent under duress and coercion issued a receipt.

14. In this regard, it is pertinent to note that the complaint refers to the presence of
three persons, namely Thangavel, V.T. Rangasamy and M.P. Mariappan, the writ
petitioner in the Police Station besides the Sub-Inspector and it has been stated that
the above said three persons alone went to the shop of the 8th respondent and
brought the receipt book defying the resistance made by the wife of the 8th
respondent. Nowhere in the said complaint presence of any person by name
Pazhaselvam was referred to. However, in the copy of the complaint dated
31.10.2007, allegedly given to the Deputy Superintendent of Police, besides quoting
a different date of the complaint given to the Sub-Collector, the 8th respondent has
referred to the presence of the 4th person by name Pazhaselvam besides Thangavel,
V.T. Rangasamy and M.P. Mariappan, the writ petitioner, as the persons who came
along with the Sub-Inspector Subramanian and forcibly took him to the police
station. In the alleged complaint given to the Sub-Collector, it has been stated that
the Sub-Inspector came and took him forcibly to the police station, whereas in the
alleged complaint given to the Deputy Superintendent of Police, besides including the
name of 4th person, it has been stated that all the four persons by names Thangavel,
V.T. Rangasamy, M.P. Mariappan and Pazhaselvam came along with the Sub-
Inspector Subramaniam and all of them forcibly took him to the police station. In the
copy of the complaint allegedly given to the Sub-Collector, it has not been mentioned
that he did not receive Rs. 1000/- as advance as mentioned in the receipt, whereas in
the complaint allegedly given to the Deputy Superintendent of Police, it has been
stated that though the receipt was issued as if a sum of Rs. 1000/- was received as
advance, no amount was paid to him. It is also pertinent to note that in the complaint
allegedly given to the Sub-collector it has been stated that Thangavel, V.T.
Rangasamy and M.P. Mariappan (the writ petitioner) are the three persons who went
to the tailor shop of the 8th respondent, after he was detained by the Sub-Inspector
of Police in the Police station, to bring the receipt book. On the other hand, in the
complaint dated 31.10.2007 allegedly given to the Deputy Superintendent of Police, it
has been stated that after he was asked to sit in the police station, Thangavel, V.T.
Rangasamy, Pazhaselvam and M.P. Mariappan, the writ petitioner, totally four in
number, were sent to the shop of the 8th respondent and all of them went there and
brought the receipt book defying the resistance made by the wife of the 8th
respondent.

15. Furthermore, when no amount was paid as advance, he being the Manager of the
Marriage Hall answerable to the members of the Managing Committee, could have
refused to sign the receipt without payment of the advance. It is also pertinent to
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note that though the receipt was issued on 07.10.2007, it took about 12 more days
for the 8th respondent to send a complaint to the Sub-collector and 24 days to
submit a complaint to the Deputy Superintendent of Police. The learned counsel for
the petitioner also pointed out the fact that the General body of the Community
members of the respondents 8 to 19 was convened only on 06.11.2000, which would
show deliberation and afterthought resulting in stage by stage improvement in the
stand taken by the private respondents.

16. Of course the writ petitioner has raised a contention of discrimination on the
ground of caste and practice of untouchability on the part of the private respondents,
namely respondents 8 to 19 and the respondents 8 to 19 have taken a stand that in
the guise of conducting ear-boring ceremony, the members of Vidudhalai Sirutthaigal
party wanted to conduct a party meeting and that was the reason why the private
respondents refused booking for the alleged function of the writ petitioner. It is true
that contentious issues may not be suitable for resolution in a writ petition. But, it
must be noticed that in this writ petition above said contentious issue is not going to
be finally resolved. Whether the act on the part of the official respondents in the
given situation was bona fide or it was mala fide in order to shield the private
respondents and whether the official respondents have failed in discharge of their
duties are to be considered in this writ petition. Article 15 of the Constitution
abolishes discrimination by the state on the ground of religion, race, caste, sex or
place of birth. However, the very same provision permits the state to make special
provision by law for the advancement of socially and educationally backward classes
of citizens or for the Scheduled Castes and the Scheduled Tribes relating to their
admission to educational institutions including private educational institutions
whether aided or unaided other than minority educational institutions. By article 17 of
the constitution of India untouchability in any form stands abolished and forbidden. It
reads as follows:

17. Abolition of Untouchability: Untouchability is abolished and its practice in
any form is forbidden. The enforcement of any disability arising out of
Untouchability shall be an offence punishable in accordance with law.

In this regard, two important legislations have been passed by the Parliament. They
are: I) Protection of Civil Rights Act and 2) The Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989.

17. It is obvious that a complaint was lodged by the writ petitioner alleging that
when he approached the 8th respondent for booking the Kalyanamandapam for the
ear-boring ceremony of his younger daughter Harini scheduled to be held on
21.11.2007, the 8th respondent, after ascertaining the fact that he belonged to
Arunthathiyar community, refused to book the Kalyanamandapam stating that
Arunthathiyar community people could not conduct a function in the mandapam
belonging to caste Hindus. When such a complaint was given, sensing trouble that he
would be facing prosecution not only under the provisions of Protection of Civil
Rights Act, but also under the provisions of Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989, he allowed him to book the mandapam
and issued a receipt after receiving 50% of the rent as advance. Thereafter, the
private respondents, who did not want to allow the writ petitioner to use the
mandapam for his function, wanted to prevent it by directing him to cancel the
booking and when he refused to do so, they had taken a stand that the
Kalyanamandapam booked for the ear-boring ceremony of Harini was in fact
purported to be used for a political party meeting.
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18. In this regard, it is the contention of the private respondents that two persons
belonging to Vidudhalai Sirutthaigal party wanted to book the mandapam for a
meeting of their party, which was refused and they, in order to have the venue, had
chosen to lodge a complaint in the name of the writ petitioner and obtained a receipt
booking the mandapam for 21.11.2007 for the alleged purpose of conducting ear-
boring ceremony of the daughter of the writ petitioner whereas the hidden agenda
being one to conduct the party meeting of Vidudhalai Sirutthaigal party. Quite
contrary to the above said contention, averments are made in the alleged complaint
given to the Deputy Superintendent of Police on 31.10.2007 to which a copy of the
invitation printed and distributed by the writ petitioner came to be attached. It had
been stated in the said complaint that the writ petitioner was distributing the
invitation printed with the photograph of Vijayakanth, the leader of DMDK party. The
private respondents have taken a stand on the one hand that the mandapam was
sought to be booked for the party meeting of Vidudhalai Sirutthaigal party and on the
other hand have stated in their complaint that the writ petitioner was distributing
invitation for the ear-boring ceremony of his daughter, in which the photograph of
DMDK party leader Vijayakanth had been printed. They themselves were not sure as
to whether any political party meeting was proposed to be held in the mandapam.

19. Simply because a person showing allegiance to a particular political party wants
his party leader to come and grace the occasion, the function will not be converted
into a party function. Almost it is common in Tamil Nadu that majority of the family
functions are tinged with traces of political affiliation. Similarly, because the
photograph of the leader of a particular political party has been printed in the
invitation for the family function, it cannot be assumed that the venue was sought to
be used for a party meeting. As pointed out supra, the private respondents
themselves were not sure as to whether any political party meeting was sought to be
held and if so the meeting of which political party - whether Vidudhalai Sirutthaigal
party or DMDK. If at all they were determined not to allow the mandapam to be used
as a venue for the meeting of the political party, they could have very well imposed a
condition in this regard while allowing the writ petitioner to go on with the proposed
function. In this case, if they still apprehend that the venue would be used for the
political meeting and the same would trigger a commotion, they would have very well
appraised the authorities and the authorities could have very well obtained an
assurance from the convenor of the function that he would use it purely for his
domestic function and he would not allow the use of the mandapam as a venue for
political party meeting.

20. It is also quite obvious from the counter statement of the official respondents
that in the peace committee meetings neither the writ petitioner nor any one
supporting him declared that they wanted to use the mandapam on the occasion of
the ear-boring ceremony of Harini, the younger daughter of the writ petitioner, as a
venue for any party meeting of Vidudhalai Sirutthaigal party or any other political
party. It transpires that the writ petitioner was holding out that purely for a domestic
function, namely ear-boring ceremony of his daughter, the mandapam was booked
and that the same was sought to be prevented by the private respondent as they did
not want a member of Arunthathiyar community, a scheduled caste, to use the
mandapam for his family function. Of course, the private respondents were holding
out that in the guise of ear-boring ceremony, the members of Vidudhalai Sirutthaigal
party wanted to conduct a party meeting and that was the reason why they were not
prepared to allow the use of the mandapam for the proposed function of ear-boring
ceremony. When such were the stands taken by the parties to the peace committee,
the officials could have very well taken an undertaking from the writ petitioner that
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the function arranged by him would be purely a domestic function and no meeting of
the political party would be allowed to be conducted during the time allotted to him.
Similarly, the private respondents also could have given undertaking that they would
not disturb the domestic function if conducted in accordance with the undertaking of
the writ petitioner. The private respondents could have pleaded for the deployment of
police personnel and other officials to see that the function was conducted as per the
undertaking and none of the undertaking was violated. In stead of doing it, the 4th
respondent, seems to have passed an order a day before the date fixed for the
function arranged by the writ petitioner, directing him and 12 others being his friends
and relatives and also respondents 8 to 19 not to enter the limits of Nambiyur village
from 20.11.2007 to 30.11.2007. By passing such a prohibitory order under Section
144 Cr.P.C., the fourth respondent has helped the private respondents in their
attempt to prevent the use of the Kalyanamandapam for the domestic function of the
writ petitioner. The time at which the order came to be passed will have a bearing on
the bona fide or otherwise of the exercise of the power under Section 144 Cr.P.C. by
the 4th respondent. It is also pertinent to note that the said order came to be passed
not by the regular Sub-Collector, but by the Sub-Collector Incharge. It is also
obvious from the fact that the Sub-collector, while passing the order under Section
144 Cr.P.C. prohibiting the entry of the petitioner and 12 other persons and the
respondents 8 to 19 into the limits of Nambiyur from 20.11.2007 till 30.11.2007,
chose to pass an order appointing the Excise Officer of the Division as the Executive
Magistrate to carry out the directions. That itself will show that there is no bona fide
on the part of the Incharge Sub-collector in passing the impugned order.

21 . The writ petitioner has also produced copies of the complaints sent to the
Inspector General of Police, Coimbatore. The contents of the complaint and the
representation made to the first respondent make it clear that the petitioner made
accusations that there was practice of untouchability and the private respondents
refused to allow him to use the mandapam booked by him for his daughter's ear-
boring ceremony solely on the ground that he belonged to Arunthathiyar community,
a scheduled caste. Allegations had also been made to the effect that the 8th
respondent and also the private respondents humiliated him in the name of his caste.
It has also been alleged that even Tahsildar, namely the 6th respondent, who held
the peace committee meeting before whom the private respondents proclaimed that
they would not allow an Arunthathiyar community to conduct his/her function in the
mandapam as they had not allowed earlier, also informed the writ petitioner that
when the members of the community to which the private respondents belonged were
not prepared to give their Kalyanamandapam for the function of the writ petitioner,
he should not insist upon holding the function in the said Kalyanamandapam. The
said allegations are enough to initiate action not only under the provisions of the
Protection of Civil Rights Act, but also for the atrocities punishable under section 3(x)
of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act,
1989.

22. When such a complaint was made, the said complaint should have been dealt
with in accordance with the provisions of the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989. For any offence punishable under the
provisions of the Scheduled Castes and the Scheduled Tribes (Prevention of
Atrocities) Act, 1989, the case should be investigated upon by an officer not below
the rank of Deputy Superintendent of Police appointed by the Government/Director
General of Police/Superintendent of Police. In this case, it is found from the counter
affidavit of the respondents, official as well as private, that the complaint given by
the writ petitioner was investigated upon by the Inspector of Police and not by an
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officer of the Police Department not below the rank of Deputy Superintendent of
Police. It has also been stated in the counter affidavit of the official respondents that
a case was registered based on the complaint of the writ petitioner for an offence
under Section 7(1)(b) of the Protection of Civil Rights Act and the final report
submitted by the police, namely the Investigating officer was taken on file by the
Judicial Magistrate II, Gobichettipalayam as C.C. No. 58 of 2008. It is quite obvious
from the same that the complaint alleging commission of an offence under Scheduled
Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 was not properly
dealt with in accordance with the procedure contemplated under the said Act and an
incompetent person acted as the Investigating Officer. As rightly contended by the
learned counsel for the writ petitioner, the Inspector of Police ought to have placed
the CD file for orders of the Superintendent of Police for appointment of an
Investigating Officer in accordance with Rule 7(1) of the Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) rules. Unfortunately, the Inspector of
Police failed to do it. Even after the matter was brought to the notice of the official
respondents, no action under the Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Act, 1989 was taken and the investigation was allowed to
be conducted by an incompetent officer, namely, the Inspector of Police. The same
will show failure to perform their duties.

2 3 . Since the period during which the prohibitory order passed by the fourth
respondent was to be in force has lapsed and the order is not in force as on today,
except declaring that the order passed by the 4th respondent was not a bona fide
one, no useful purpose will be served in quashing the said order. In respect of the
prayer of certiorari seeking quashment of the order dated 20.11.2007 made by the
fourth respondent, the writ petition has become infructuous since the said order is no
longer in force. However, in a writ petition, the High Court can mould the relief by
declaring that the said order was not a bona fide one and it was issued with a view to
shield the offenders, namely the private respondents, who practiced untouchability.

24. So far as the prayer for mandamus is concerned, since the writ petitioner had
suffered humiliation as the function was to be called off on the eleventh hour because
of the failure on the part of the official respondents to discharge their duties and their
positive act of preventing the writ petitioner from entering the village by passing an
order in purported exercise of the power under Section 144 of the Criminal Procedure
Code, which shall be in perpetuation of the humiliation caused to him in the name of
caste by the respondents 8 to 19, this Court is of the considered view that the State
shall be held responsible for such an act on the part of the officials to compensate
the writ petitioner. This Court is of the view that directing payment of a sum of Rs.
50,000/- as compensation by the State Government shall be quite reasonable and the
same will meet the ends of justice. Besides awarding such a compensation, there
shall be a further direction to the third respondent, namely the Superintendent of
Police to cause registration of a case for an offence under Section 3(1)(x) of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 and
get it investigated by an officer appointed by him in accordance with Rule 7(1) of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Rules 1995.
There shall also be a direction to the third respondent to proceed against the then
Inspector of Police, Nambiyur Police Station for an offence under Section 4 of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989. In
the result, the writ petition is disposed of with the following directions:

(1) The impugned order of the fourth respondent dated 20.11.2007 passed in
Na. Ka. 15462/07/B2 is hereby declared to be one passed without bona fide.
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(2) The third respondent, Superintendent of Police, Erode is directed to (i)
Cause registration of a case based on the complaint of the writ petitioner for
an offence under Section 3(1)(x) of the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989 and ii) Cause registration of case
for an offence under Section 4 of the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989 against the then Inspector of
Police, Nambiyur Police Station and cause both the cases to be investigated
upon by a Police Officer to be appointed as per Rule 7(1) of the Scheduled
Castes and the Scheduled Tribes (Prevention of Atrocities) Rules 1995.

(3) The District Collector representing the Government of Tamil Nadu shall
pay a sum of Rs. 50,000/- as compensation to the writ petitioner. The
compensation should be paid within three months.

(4) If any case is registered based on the complaint of the 8th respondent
against the writ petitioner and others, the same shall also be investigated
upon by the very same police officer to be appointed as Investigating Officer
in the case to be registered on the complaint of the writ petitioner.

(5) The investigation of the cases should be completed as expeditiously as
possible, preferably within three months from the date of receipt of a copy of
this order.

© Manupatra Information Solutions Pvt. Ltd.
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MANU/MH/0036/2010

Equivalent Citation: 2010(89)AIC897, 2010(112)BOMLR762, 2010(2)MhLj198

IN THE HIGH COURT OF BOMBAY

Criminal Application No. 2347 of 2009

Decided On: 22.01.2010

Appellants: Rajendra Shrivastava
Vs.

Respondent: The State of Maharashtra

Hon'ble Judges/Coram:
B.H. Marlapalle, Abhay Shreeniwas Oka and R.Y. Ganoo, JJ.

Counsels: 
For Appellant/Petitioner/Plaintiff: A.M. Sarogi and Parvez Ubharay, Advs.

For Respondents/Defendant: S.D. Shinde, APP

JUDGMENT

Abhay Shreeniwas Oka, J.

1. The Learned Single Judge (Coram: D.B. Bhosale, J) by his order dated 30th June
2009 has referred the following question for determination by a larger bench:

If a lady, belonging to the schedule caste/schedule tribe, marrying a person
belonging to forward caste, is abused in the name of her caste by a member
of public or by her husband or his relatives, whether an offence under the
provisions of Atrocities Act can be registered and investigated against such
person/s.

2. The applicant has filed the present application under Section 438 of the Code of
Criminal Procedure, 1973. The applicant is the husband of the complainant. The
complainant lodged a First Information Report No. 125 of 2008 on 8th April 2008.
The allegation is of commission of offences under Sections and 498A, 406, 494, 34 of
the Indian Penal Code read with the provisions of Section 3(1)(ii) and Section 3(1)
(x) of the Scheduled Castes and The Scheduled Tribes (Prevention of Atrocities) Act,
1989 (hereinafter referred to as "the said Act"). An offence under Section 7(1)(d) of
the Protection of Civil Rights Act, 1955 (hereinafter referred to as "the said Act of
1955") was also alleged in the said first information report. The offence was
registered against the applicant, his brother and his sister . By birth the complainant
belongs to a scheduled caste. The caste of the applicant is "kayastha" which is
admittedly neither a scheduled caste nor a scheduled tribe. An application for
anticipatory bail was filed by the applicant's sister. The said application was decided
by this Court by order dated 2nd March 2009. The submission before this Court was
that after her marriage, the caste of the complainant had merged with the caste of the
applicant and that on marriage of the Complainant, she ceased to belong to a
scheduled caste and therefore, the bar created by Section 18 of the said Act of 1989
will not apply. This Court (Coram:Kanade, J) accepted the said contention and held
that the application for grant of anticipatory bail was maintainable. This Court
observed,
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In my view, prima facie provisions of Atrocities Act and Protection of Civil
Rights Act cannot be made applicable in the present case since the
complainant's caste merged with the caste of her husband and therefore, in
my view, a complaint could not have been filed that she was abused in the
name of her caste after her marriage and that it amounted to an offence
under the Atrocities Act or under the provisions of Civil Rights Act. Prima
facie, therefore, provisions of Section 12 of the Atrocities Act would not be
attracted and the present application for anticipatory bail would be
maintainable.

3 . When the present application came up before another learned single Judge
(Coram: D.B. Bhosale, J.), he was of the view that a person acquires caste by birth
and not by marriage. In paragraphs 10 and 11 of the order dated 30th June 2009, the
learned Judge observed thus:

10 It is true that on marriage the wife becomes an integral part of her
husband's marital home entitle to equal status as a member of the family.
Therefore, a lady, on marriage becomes a member of the family and thereby
also becomes a member of the caste to which she moved. However, that
does not mean that she looses her recognition as a person belonging to a
backward community which she acquired by birth. More so, when it is
evident from the conduct or the treatment given to her by her husband
and/or his family members, or a member of the public for that matter. If the
husband or his family members or public at large after marriage continue to
treat her as a member of the caste which she acquired by birth and tease or
abuse her in the name of her caste, in my opinion, the provisions of the
Atrocities Act would stand attracted. In such eventuality, the husband or his
family members or a member of the public cannot be allowed to raise a
defense or take a stand that by virtue of the marriage she became a member
of the caste to which she moved and, therefore, the provisions of the
Atrocities Act are not attracted.

11. It is now well settled that a person acquires caste by birth and not by
marriage. The recognition of a lady as a member of forward class in view of
her marriage would be relevant as long as she is treated as a member of the
caste to which she moved. But if she is treated as a member of backward
community by a member of public or her husband or her relatives by their
conduct or treatment to such lady and if they abuse her in the name of her
caste which she acquired by birth, in my opinion, there is no legal
impediment in registering an offence under the provisions of the Atrocities
Act and/or the Civil Rights Act. This is for the reason that she was born in the
backward class family and her original status as a member of that class
would not get vanished or she would not loose that recognition in the society
by virtue of her marriage to a person belonging to forward class. No doubt,
her children would not be entitled to claim any benefit under Articles 15(4)
or 16(4) or 330 or 332 of the Constitution. In view of the settled position of
law, the question of merging the caste of wife with the caste of husband does
not arise.

4. The learned Counsel appearing for the applicant relied upon a decision of the Apex
Court in the case of Valsamma Paul (Mrs) v. Cochin University and Ors.
MANU/SC/0275/1996 : (1996) 3 Supreme Court Cases 545. Inviting the attention of
the Court to paragraph 31 of the said decision , he submitted that the Apex Court has
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held that a lady, on marriage, becomes a member of the caste to which her husband
belongs. He submitted that after her marriage the wife gets transplanted into the
caste of her husband. He pointed out that the after her marriage with the applicant,
the complainant cannot claim that she belongs to scheduled caste as she gets
transplanted into the caste of her husband. He submitted that after her marriage, she
cannot claim that she belongs to a backward caste as she gets all the advantages of
the forward caste of her husband. He submitted that the correct view is that on a
marriage of a woman who is born in a backward caste to a person who does not
belong to backward caste, she ceases to belong to the caste of her birth. He
submitted that as the complainant cannot claim that she belongs to scheduled caste,
the offence alleged under the said Act was not attracted. He urged that the view taken
by this Court while deciding the application filed by applicant's sister is the correct
view.

5. The learned additional public prosecutor contended that the decision of the Apex
Court in the case of Valsamma (supra) is not an authority for the proposition that on
marriage of a woman belonging to backward caste with a man who is born as a
member of forward caste, the wife ceases to be a member of backward caste. The
learned Counsel appearing for the original complainant submitted that caste of an
individual is determined by birth and not by choice. He has placed reliance on a
decision of the division bench of this Court in the case of Chetna Rajendra Tank v.
Committee for Scrutiny of Caste Certificates of Persons and Ors.
MANU/MH/0886/2005 : 2005 [4] Maharashtra Law Journal 711. He submitted that if
the submission of the learned Counsel appearing for the applicant is accepted it will
defeat the very object of the said Act and the said Act of 1955.

6 . We have given a careful consideration to the submissions. The question which
arises for determination is as under:

If a woman who by birth belongs to a scheduled caste or a scheduled tribe
marries to a man belonging to a forward caste, whether on marriage she
ceases to belong to the scheduled caste or the scheduled tribe?

7. It will be necessary to consider the statement of objects and reasons for the said
act of 1989. The relevant part thereof reads thus:

Despite various measures to improve the socio-economic conditions of the
Scheduled Castes and Scheduled Tribes, they remain vulnerable. They are
denied number of civil rights. They are subjected to various offences,
indignities, humiliations and harassment. They have, in several brutal
incidents, been deprived of their life and property. Serious crimes are
committed against them for various historical, social and economic reasons.

2. Because of the awareness created amongst the Scheduled Castes and the
Scheduled Tribes through spread of education, etc., they are trying to assert
their rights and this is not being taken very kindly by the others. When they
assert their rights and resist practices of untouchability against them or
demand statutory minimum wages or refuse to do any bonded and forced
labour, the vested interests try to cow them down and terrorize them. When
the Scheduled Castes and the Scheduled Tribes try to preserve their self-
respect or honour of their women, they become irritants for the dominant
and the mighty. Occupation and cultivation of even the Government allotted
land by the Scheduled Castes and the Scheduled Tribes is resented and more
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often these people become victims of attacks by the vested interests.... A
special Legislation to check and deter crimes against them committed by
non-Scheduled Castes and non-Scheduled Tribes has, therefore, become
necessary.

The object of the said act is to prevent commission of atrocities against the members
of the scheduled castes and scheduled tribes. The legislature has noted that the
action of persons belonging to scheduled castes or scheduled tribes of asserting their
rights is not taken kindly by some persons belonging to forward castes.

It is necessary to understand the concept of a caste and the manner in which caste is
acquired. The Apex Court has dealt with this aspect in the decision in the case of
Indra Sawhney v. Union of India MANU/SC/0104/1993 : 1992 supp (3) SCC 217. In
paragraph 779 of the said decision, the Apex Court has observed thus:

779. The above material makes it amply clear that a caste is nothing but a
social class - a socially homogeneous class. It is also an occupational
grouping, with this difference that its membership is hereditary One is born
into it. Its membership is involuntary. Even if one ceases to follow that
occupation, still he remains and continues a member of that group. To
repeat, it is a socially and occupational ly homogeneous class. Endogamy is
its main characteristic. Its social status and standing depends upon the
nature of the occupation followed by it. Lowlier the occupation, lowlier the
social standing of the class in the graded hierarchy. In rural India,
occupation-caste nexus is true even today. A few members may have gone to
cities or even abroad but when they return - they do, barring a few
exceptions - they go into the same fold again. It doesn't matter if he has
earned money. He may not follow that particular occupation. Still, the label
remains. His identity is not changed. For the purposes of marriage, death and
all other social functions, it is his social class - the caste - that is relevant. It
is a matter of common knowledge that an overwhelming majority of doctors,
engineers and other highly qualified people who go abroad for higher studies
or employment, return to India and marry a girl from their own caste. Even
those who are settled abroad come to India in search of brides and
bridegrooms for their sons and daughters from among their own caste or
community. As observed by Dr Ambedkar, a caste is an enclosed class and it
was mainly these classes the Constituent Assembly had in mind - though not
exclusively - while enacting Article 16(4).

8. A Constitution Bench of the Apex Court in the case of V.V. Giri v. D. Suri Dora
(1960) 1 SCR 42 dealt with the issue as to whether a person who is a member of a
scheduled tribe can cease to be a member of such tribe and can be said to have
become a member of another caste. The Apex Court observed thus:

That contention is that Respondent 1 had ceased to be a member of the
scheduled tribe at the material time because he had become a kshatriya. In
dealing with this contention it would be essential to bear in mind the broad
and recognised features of the hierarchical social structure prevailing
amongst the Hindus. It is not necessary for our present purpose to trace the
origin and growth of the caste system amongst the Hindus. It would be
enough to state that whatever may have been the origin of Hindu castes and
tribes in ancient times, gradually status came to be based on birth alone. It is
well known that a person who belongs by birth to a depressed caste or tribe
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would find it very difficult, if not impossible, to attain the status of a higher
caste amongst the Hindus by virtue of his volition, education, culture and
status. The history of social reform for the last century and more has shown
how difficult it is to break or even to relax the rigour of the inflexible and
exclusive character of the caste system. It is to be hoped that this position
will change, and in course of time the cherished ideal of casteless society
truly based on social equality will be attained under the powerful impact of
the doctrine of social justice and equality proclaimed by the Constitution and
sought to be implemented by the relevant statutes and as a result of the
spread of secular education and the growth of a rational outlook and of
proper sense of social values; but at present it would be unrealistic and
Utopian to ignore the difficulties which a member of the depressed tribe or
caste has to face in claiming a higher status amongst his co-religionists.

Thus, membership of a caste is involuntary. Historically persons carrying on one
particular occupation may belong to one particular social class forming a particular
caste. A person born in a family belonging to a particular caste which is associated
with a particular occupation may not continue the occupation. But still he remains
and continues to be a member of a social class forming the said caste. The reason is
that the label remains. For the purposes of marriage and all other social functions up
to his or her death, the caste continues to be relevant. Notwithstanding all attempts
of weeding out this phenomenon, the stark reality is that the theme still remains the
same.

9. The learned Counsel appearing for the applicant has relied upon the decision of
the Apex Court in the case of Valsamma (supra). In the case before the Apex Court, a
post of a lecturer in Law Department of the University of Cochin was reserved for
Latin Catholics (backward class fishermen). The appellant before the Apex Court was
a Syrian Catholic (a Forward Caste). She had married a Latin Catholic. She applied
for the reserved post and was accordingly appointed. Her appointment was
challenged by filing a writ petition. The appointment was set aside. Ultimately the
matter was referred to a full bench for deciding the question whether the appellant
acquired caste of her husband. The full bench of Kerala High Court held that the
appellant being a Syrian Catholic by birth, by marriage with the husband who was a
Latin Catholic, she cannot claim the status as a backward class. In paragraph 10 of
the said decision the apex court referred to the question before it. The relevant part
of paragraph 10 reads thus:

10. The question, therefore is: Whether a candidate, by marriage, adoption
or obtaining a false certificate of social status would be entitled to an
identification as such member of the class for appointment to a post reserved
under Article 16(4) or for an admission in an educational institution under
Article 15(4)?

Again in paragraph 33 ,the Apex Court again referred to question before it:

However, the question is: Whether a lady marrying a Scheduled Caste,
Scheduled Tribe or OBC citizen, or one transplanted by adoption or any other
voluntary act, ipso facto, becomes entitled to claim reservation under Article
15(4) or 16(4), as the case may be?

In paragraph 34 of the decision ,the Apex Court proceeded to hold as under:

Acquisition of the status of Scheduled Caste etc. by voluntary mobility into
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these categories would play fraud on the Constitution, and would frustrate
the benign constitutional policy under Articles 15(4) and 16(4) of the
Constitution.

10. A strong reliance has been placed by the learned Counsel for the applicant on
observations made in paragraph 31 of the said decision in the case of Valsamma
(supra) which reads thus:

31. It is well-settled law from Bhoobum Moyee Debia v. Ram Kishore Acharj
Chowdhry that judiciary recognised a century and a half ago that a husband
and wife are one under Hindu law, and so long as the wife survives, she is
half of the husband. She is 'Sapinda' of her husband as held in Lulloobhoy
Bappoobhoy Cassidass Moolchund v. Cassibai. It would, therefore, be clear
that be it either under the Canon law or the Hindu law, on marriage the wife
becomes an integral part of husband's marital home entitled to equal status
of husband as a member of the family. Therefore, the lady, on marriage,
becomes a member of the family and thereby she becomes a member of the
caste to which she moved. The caste rigidity breaks down and would stand
no impediment to her becoming a member of the family to which the
husband belongs and she gets herself transplanted.

It is well settled that a decision is an authority for what it actually decides. What is
the essence of a decision is the ratio . Every observation made in the decision cannot
be said to be a ratio. What logically follows from a decision is not the ratio. In the
case of State of A.P. v. M. Radha Krishna Murthy MANU/SC/0369/2009 : (2009) 5
SCC 117, the Apex Court has reiterated the well settled principles governing
precedents. The Apex Court proceeded to observe thus:

15. ... Courts should not place reliance on decisions without discussing as to
how the factual situation fits in with the fact situation of the decision on
which reliance is placed. Observations of courts are neither to be read as
Euclid's theorems nor as provisions of the statute and that too taken out of
their context. These observations must be read in the context in which they
appear to have been stated. Judgments of courts are not to be construed as
statutes. To interpret words, phrases and provisions of a statute, it may
become necessary for Judges to embark into lengthy discussions but the
discussion is meant to explain and not to define. Judges interpret statutes,
they do not interpret judgments. They interpret words of statutes; their
words are not to be interpreted as statutes. In London Graving Dock Co. Ltd.
v. Horton (AC at p.761), Lord Mac Dermot observed:

The matter cannot, of course, be settled merely by treating the
ipsissima verba of Willes, J, as though they were part of an Act of
Parliament and applying the rules of interpretation appropriate
thereto. This is not to detract from the great weight to be given to
the language actually used by that most distinguished Judge....

16. In Home Office v. Dorset Yacht Co. Ltd. Lord Reid said (AC at p. 1027 A-
B) 'Lord Atkin's speech ... is not to be treated as if it were a statutory
definition. It will require qualification in new circumstances.' Megarry, J. in
Shepherd Homes Ltd. v. Sandham (No. 2) observed: (AC at p. 1069 H) '...
One must not, of course, construe even a reserved judgment of even Russell,
L.J. as if it were an Act of Parliament....'And, in British Railways Board v.

12-07-2021 (Page 6 of 8)                                    www.manupatra.com                                           Centre for Law & Policy Research

117



Herrington-Lord Morris said: (AC p.902D)

There is always peril in treating the words of a speech or judgment as though
they are words in a legislative enactment, and it is to be remembered that
judicial utterances made in the setting of the facts of a particular case.

17. Circumstantial flexibility, one additional or different fact may make a
world of difference between conclusions in two cases. Disposal of cases by
blindly placing reliance on a decision is not proper.

1 8 . The following words of Lord Denning in the matter of applying
precedents have become locus classicus:

Each case depends on its own facts and a close similarity between
one case and another is not enough because even a single significant
detail may alter the entire aspect, in deciding such cases, one should
avoid the temptation to decide cases (as said by Cordozo) by
matching the colour of one case against the colour of another. To
decide therefore, on which side of the line a case falls, the broad
resemblance to another case is not at all decisive.

Precedent should be followed only so far as it marks the path of justice, but
you must cut the dead wood and trim off the side branches else you will find
yourself lost in thickets and branches. My plea is to keep the path to justice
clear of obstructions which could impede it.

11. The observations made in paragraph 31 of the decision in the case of Valsamma
(supra) above cannot be read as a ratio laying down that on marriage, a wife is
automatically transplanted into the caste of husband. The law on this aspect has been
laid down by a larger bench of the Apex Court in the case of v. V. Giri (supra). The
Constitution bench held that the caste is acquired by birth and the caste does not
undergo a change by marriage or adoption. The ratio of the decision in the case of a
Valsamma Paul (supra) is that acquisition of the status of a scheduled caste or a
scheduled tribe by voluntary mobility into these categories would play fraud on the
constitution. The Apex Court held that a candidate born in forward caste who is
transplanted in a family of backward caste by adoption or by marriage does not
become eligible to benefits of reservation under the constitution. The observations
made in paragraph 31 in the case of Valsamma (supra) are not to the effect that a
woman born in a forward caste , on her marriage with a person belonging to a
scheduled caste or a scheduled tribe , is automatically transplanted in the caste of her
husband by virtue of her marriage. In fact, the ratio of the said decision is set out in
paragraph 34 of the judgment which has been quoted above.

12. When a woman born in a scheduled caste or a scheduled tribe marries to a
person belonging to a forward caste, her caste by birth does not change by virtue of
the marriage. A person born as a member of scheduled caste or a scheduled tribe has
to suffer from disadvantages, disabilities and indignities only by virtue of belonging
to the particular caste which he or she acquires involuntarily on birth. The suffering
of such a person by virtue of caste is not wiped out by a marriage with the person
belonging to a forward caste. The label attached to a person born into a scheduled
caste or a scheduled tribe continues notwithstanding the marriage. No material has
been placed before us by the applicant so as to point out that the caste of a person
can be changed either by custom, usage, religious sanction or provision of law.
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13. If the interpretation sought to be put by the learned Counsel appearing for the
applicant is accepted, it will defeat the very object of enacting the said Act. It will
defeat the innovative steps taken by the framers of our constitution for protecting the
persons belonging to scheduled castes and scheduled tribes who have suffered for
generations.

14 . Thus, the question formulated by the learned Single Judge will have to be
answered in the affirmative. The question formulated by us in paragraph one will
have to be answered in the negative. A woman who is born into a scheduled caste or
a scheduled tribe, on marriage with a person belonging to a forward caste, is not
automatically transplanted into the caste of husband by virtue of her marriage and,
therefore, she cannot be said to belong to her husband's caste.

15. We direct the Registry to place this application before the appropriate court for
deciding the same in accordance with law.

© Manupatra Information Solutions Pvt. Ltd.
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MANU/KE/0320/1994

Equivalent Citation: 1996(1)ALT(Cri)162, 1995(4)Crimes399(Ker.), 1985(1)KLJ82, 1995(2)RCR(Criminal)19

IN THE HIGH COURT OF KERALA

Crl. M.C. 1556/92

Decided On: 23.12.1994

Appellants: Hareendran
Vs.

Respondent: Sarada and Ors.

Hon'ble Judges/Coram:
M.M. Pareed Pillay, Actg. C.J., T.V. Ramakrishnan and P. Shanmugam, JJ.

Counsels:
For Appellant/Petitioner/Plaintiff: K. Ramachandran and K.T. Sankaran, Advs.

For Respondents/Defendant: P. Vijayabhanu, Adv. for 1st Respondent and K.C. Peter,
Addl. Director General of Prosecutions for 2nd Respondent

ORDER

M.M. Pareed Pillay, J.

1 . The Crl. M.C. is to quash a complaint filed by the first Respondent before the
Judicial Magistrate of the First Class, Ottapalam for offence under Section 3(1)(xi) of
the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989
(for short 'the Act'). Magistrate took cognizance of the offence. Contention of the
Petitioner is that the Magistrate ought to have seen that he has no jurisdiction to
initiate committal proceedings and hence initiation of the same cannot be sustained.

2 . In view of the contention that the Magistrate did not have jurisdiction to take
cognizance of the offence under the Act, Thomas, J. held that principles laid down by
a Division Bench of this Court in Re 1992 (2) K.L.T. 748 require reconsideration. The
matter was posted before a Division Bench of this Court and that Court referred the
case to be heard by a Full Bench of this Court.

3 . The question that arises for consideration is whether committal proceedings is
necessary or not in a case under the Act. In Re 1992 (2) K.L.T. 748 a Division Bench
of this Court held that the Sessions Judge as Special Court constituted under the Act
can take cognizance of the offences even in a case where offences under the Penal
Code are also included without Committal proceedings. The learned Counsel for the
Petitioner as well as the learned Additional Director General of Prosecutions
contended that the Act does not envisage committal proceedings and as the Act has
been enacted for speedy and expeditious trial and disposal of such cases, committal
proceedings was never contemplated by the Legislature. It is also contended by them
that if committal proceedings is insisted upon, it would cause further delay in the trial
and every object of the statute would be defeated. It is their further contention that
the committal proceedings would be disadvantageous to the complainant as well as
the accused. According to them, as the Act is a self-contained one and as it confers
original jurisdiction on the special court and as it does not even hint faintly that
committal proceedings is necessary by implication, the matter which was never
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intended under statute cannot be incorporated in it.

4. Section 2(g) of the Code of Criminal Procedure defines "inquiry". "Inquiry" means
every enquiry, other than a trial, conducted under the Code by a Magistrate or Court.
Merely on the basis of the definition of inquiry under the Code of Criminal Procedure,
it would not be possible to hold that the inquiry under the Act has to commence in
the Court of the Magistrate. Section 201 of the Code of Criminal Procedure provides
for the procedure by Magistrate not competent to take cognizance of the case. If a
complaint is made to a Magistrate who is not competent to take cognizance of the
offence, he shall, if the complaint is in writing, return it for presentation to the proper
Court with an endorsement to that effect; if the complaint is not in writing, direct the
complainant to the proper Court. Contention of the Petitioner is that as the complaint
was filed before the Magistrate he on being apprised of the fact that he is not
competent to take cognizance of the offence should have returned it for presentation
to the Court with endorsement to that effect as provided under Section 201 Code of
Criminal Procedure and he could not have proceeded with the inquiry with a view to
committing it to the Sessions Court later. In view of Section 20 of the Act, there is
considerable force in the above contention.

5. Section 20 has been enacted in the Statute to override all other laws. It reads:

Save as otherwise provided in this Act, the provisions of this Act shall have
effect notwithstanding anything inconsistent therewith contained in any other
law for the time being in force or any custom or usage or any instrument
having effect by virtue of any such law.

As this section gives the Act over-riding effect and as the Act has been enacted with a
view to prevent the commission of offences of atrocities against the members of the
Scheduled Castes and Scheduled Tribes and to provide for Special Court for the trial
of such offences, it is rather difficult for us to hold that the committal proceedings is
indispensable as a prelude to the case being tried before the Special Court. Merely on
account of the definition of inquiry under Section 2(g) of the Code of Criminal
Procedure, it is not possible to come to a conclusion straightaway that in the cases
coming under the Act also inquiry has to be done by a Magistrate and only on
committal of the case to the Special Court that court gets jurisdiction to try the
offences. Section 3 of the Act prescribes punishments for offences of atrocities under
the Act. Section 4 provides for punishment for neglect of duties to be performed
under the Act. Section 14 provides for the constitution of Special Court. In that
section itself it is made clear that for speedy trial the State Government shall, with
the concurrence of the Chief Justice of the High Court, by notification in the Official
Gazette, specify for each district a Court of Session to be a Special Court to try the
offences under the Act. It is not possible to hold that there is no constitution of a
Special Court under the Act only for the reason that Section 14 only directs
specification for each district a Sessions Court to be a Special Court by notification.
Specification by notification as a Special Court to try the offences under the Act can
only be considered as constitution of Court of Sessions as a Special Court. As the Act
is silent regarding the procedures to be followed by the Special Court, the ordinary
incidents of procedure are to be followed for all purposes including taking cognizance
of offence. Sections 4(2) and 26(b) of the Code of Criminal Procedure read along
with Section 14 of the Act would make the above position clear.

6 . So long as there is no ambiguity with regard to the above position and when
Special Court takes cognizance of the offence under the Act and proceeds with the
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trial, Section 193 Code of Criminal Procedure cannot have any application. Section
193 provides that except as otherwise expressly provided by the Code or by any other
law for the time being in force, no Court of Sessions shall take cognizance of any
offence as a Court of original jurisdiction unless the case has been committed to it by
a Magistrate under the Code. As the Sessions Court is specified as Special Court, it
can take cognizance of the offences and as there is nothing indicative in the Act to
hold that the Special Court gets jurisdiction to try the case only on committal by the
Magistrate, it is not possible to hold that that Court can take cognizance of an offence
for trial only on proper committal by the Magistrate. As Section 14 of the Act
specifically provides for speedy trial and as the Act itself has been enacted to prevent
commission of offences of atrocities against the members of the Scheduled Castes
and Scheduled Tribes by providing Special Courts for trial of such offences and as the
Act nowhere hints committal proceedings, Section 193 of the Code of Criminal
Procedure cannot have any application. Section 14 enables the Special Court to
exercise original jurisdiction. Hence its power to take cognizance has to be controlled
by Section 190 of the Code of Criminal Procedure. In a case where Special Court
receives final report disclosing offence under the Act, it can certainly take cognizance
of the same without committal.

7 . In Re 1992 (2) K.L.T. 748 Division Bench of this Court on an elaborate
consideration of the entire matter held that committal proceedings are not warranted
in a case coming under the Act and triable by the Special Court. We are in agreement
with the said view.

8. As the Magistrate has no jurisdiction to take cognizance of the case, the complaint
ought to have been returned for presentation before proper Court. As such, the entire
proceedings in C.P. 14 of 1992 of the Court of the Judicial Magistrate of the First
Class, Ottapalam are quashed. We would accordingly direct the Magistrate to return
the complaint for presentation before the proper Court.

Crl. M.C. is allowed as stated above.

*A reproduction from ILR (Kerala Series)

© Manupatra Information Solutions Pvt. Ltd.
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MANU/KA/2555/2020

Equivalent Citation: ILR 2020 KARNATAKA 3887

IN THE HIGH COURT OF KARNATAKA (KALABURAGI BENCH)

Criminal Petition Nos. 200315 and 200318/2020

Decided On: 21.07.2020

Appellants: Marenna and Ors.
Vs.

Respondent: The State and Ors.

Hon'ble Judges/Coram:
Hanchate Sanjeev Kumar, J.

Counsels: 
For Appellant/Petitioner/Plaintiff: Nandkishore Boob and Rajesh Doddamani,
Advocates

For Respondents/Defendant: Mallikarjun Sahukar, HCGP

ORDER

Hanchate Sanjeev Kumar, J.

1 . Crl.P. No. 200315/2020 is filed by the petitioner / accused No. 2 under Section
439 of Cr.P.C. and Crl.P. No. 200318/2020 is filed by the petitioner / accused No. 1
under Section 439 of Cr.P.C., seeking to enlarge them on bail.

2. Since both the petitions arising out of same Crime i.e., in Crime No. 72/2020 of
Shahapur P.S., they are taken up together, heard and disposed of by this common
order.

3. In nutshell, prosecution's case as per FIS is as under;

It is stated by the first informant, Smt. Tarabai, who is the mother of the
injured (minor son) of 14 years old that she is having two female and two
male children, among them, the injured was studying in 8th Standard when
the alleged incident (now going to be stated) was occurred. It is alleged that
on 28.02.2020, the first informant and his elder son namely, Santosh had
been to Ukkanal Thanda and at 4.30 p.m., her husband had called her
through phone stating that the petitioners and other accused have assaulted
their son and therefore they were going to admit him to the hospital and
further told the first informant to come to Shahapur, accordingly at 5.00
p.m., the first informant and her son went to Govt. Hospital, Shahapur,
wherein they saw the injured-Anand, who had sustained grievous injuries on
the head and was not in a position to talk, upon enquiry with her husband,
who told that their son-Anand after coming from school had taken Ox for
grazing and returned to the house at 4.00 p.m. At that time, the petitioners
herein came to their house, abused him in filthy language saying that why
the Ox was left to graze in his (accused No. 1's) field and taken the injured
to their field, wherein the petitioners have shown the place of grazing and
immediately petitioner / accused No. 1-Sahebreddy picked up an Axe and
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assaulted on the head of the minor injured and the petitioner/accused No. 2-
Mareppa had kicked the injured and other accused have instigated both
accused Nos. 1 and 2 to finish him and also abused with reference to the
caste, knowing fully well the caste of the injured and the first informant.
Thus, in this way the petitioners and other accused have attempted to
commit the murder of the injured by assaulting on the head with Axe.
Therefore, with these allegations, a case in Crime No. 72/2020, came to be
registered against the petitioners and other accused for the offences
punishable under Sections 143, 147, 148, 323, 307, 504 and 506 read with
Section 149 of IPC and Sections 3(1)(r), 3(1)(s) of Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act, 1989 ('SC/ST Act', for
brevity).

4. The learned counsel for the petitioner in Crl.P. No. 200318/2020 had impleaded-
Smt. Tarabai, the first informant as respondent No. 2 as she is also victim as her son
had sustained injuries.

5. The learned counsel for the petitioner in Crl.P. No. 200315/2020 had not made the
first informant as a party instead submitted that it would suffice if an information is
given to the victim or his dependents or the first informant about the proceedings
pending before the Court as per Sub-section (3) of Section 15-A of the SC/ST Act.
This aspect of the matter is elaborately discussed in the light of the applicable
provisions of law hereunder.

6 . The learned counsel for the petitioner in Crl.P. No. 200315/2020 had submitted
that the petitioner-Mareppa had not picked up any weapon to assault the minor
injured and as against him the overact alleged is only that he has kicked the injured
and abused him in filthy language. Therefore, submitted that there is no element of
sharing of common intention between the petitioners and other accused and therefore
prayed to release the petitioner on bail. Further submitted that this incident was
occurred suddenly in a spur of moment and this petitioner had not used any weapon
and further the petitioner is in custody since 23.04.2020 and he is an old age person
of 58 years. Further, submitted that there is a delay in lodging the first information
statement before the Police which goes to the core of the prosecution case that the
petitioners and other accused have been falsely implicated into the case and as such
narrated the dates of incident. Even though it is alleged that on 28.02.2020 the
incident was occurred, but the FIS came to be lodged on 06.03.2020 and accordingly
FIR came to be registered on 06.03.2020. Therefore, there is delay in registration of
FIR and which creates suspiciousness in the prosecution case. Hence, prayed to
release the petitioner on bail and the petitioner would abide by any conditions to be
imposed by this court while granting bail.

7. Further, learned counsel for the petitioner-Sahebreddy in Crl.P. No. 200318/2020
submitted on the line of the counsel for the petitioner in Crl.P. No. 200315/2020
besides further submitting that there is a delay in lodging FIS and therefore the
petitioner and other accused have been falsely implicated into the case even though
there is no incident has been occurred. Further argued that the injured had sustained
injuries on the head on some other occasion, but by taking disadvantage of this fact
of sustaining injury, the mother of the injured has lodged a false complaint before
the Police. Further submitted that the petitioner did not have any intention to assault
or kill the injured, but when there is verbal altercation took place and suddenly such
an incident was happened in a heated moment and in a sudden spur of moment,
therefore offence under Section 307 of IPC is not attracted and at the most the
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offence under Section 324 of IPC may be attracted. Hence, prayed to release the
petitioner on bail and the petitioner would abide by any conditions to be imposed by
this court while granting bail.

8 . On the other hand, the learned High Court Government Pleader vehemently
contended that the petitioners in both the petitions have assaulted the minor injured
of 14 years old by sharing common intention between them and assaulted with Axe
on the head of the minor boy and in this way attempted to kill the minor injured, who
is son of the first informant herein. Further, submitted that the petitioners are highly
influential persons and if they are released on bail, then there would be chances of
threatening the first informant / injured and their family members and in such an
event, a fair trial would not be possible. Therefore, considering the gravity of the
offence alleged, learned HCGP requested to dismiss the petitions.

9. By considering the overall facts and circumstance as depicted by the prosecution
case, it is the case of the prosecution that the petitioner in Crl.P. No. 200318/2020
has assaulted on the head of the minor boy with Axe for which the petitioner-
Mareppa and other accused have abetted to kill the injured person. Upon considering
the FIS and other materials at this stage, which are made available before this court
that there is a prima facie element of sharing common intention between them in
furtherance of commission of offence alleged. At this stage, it cannot be accepted the
submission made by the learned counsel that there was no pre-meditation and
sharing of common intention between the petitioners and the other accused and in a
sudden spur of moment the incident has occurred. Whether the petitioner and other
accused have shared common intention or not in furtherance of commission of
offence alleged, it may be elicited during the full-fledged trial but not at this stage.
But it is a fact as per the prosecution papers reveals the injured after coming to the
house had taken Ox to the field for grazing then returned to the house from School
and tied the Ox, then these petitioners have come to the house of the injured and
abused him in filthy language and asked why he made the Ox to graze in their field
and taken the injured person to their field therein the petitioner-Sahebreddy took up
an Axe and assaulted on the head and for which the petitioner-Mareappa and other
accused have instigated the petitioner-Sahebreddy. Upon considering all these prima
facie materials, it shows a deadly weapon like, Axe was used to assault on the head
of the minor boy. In the present case, the injured is 14 years old boy and the
petitioners and other accused did not bother about his tender age and assaulted on
his head, which is a vital part of the body. If the petitioners had been successful in
their attempt by using deadly weapon viz., Axe assaulted on the head, then there
would be chances of death of the minor boy. Therefore, prima facie it attracts the
offence under Section 307 of IPC, for which maximum punishment to be imposed is
upto imprisonment for life. Further, the prosecution papers prima facie reveals that
the first informant and injured are belonging to Scheduled Caste and knowing fully
well the caste of the first informant and injured had abused in filthy language by
mentioning the name of their caste as it can be seen in the FIS and therefore when
offence under Section 307 of IPC is foisted for which the maximum punishment is for
life imprisonment and the offence under 3(2)(v) of the SC/ST Act attracts for which
the punishment imposed is for life. Therefore, upon perusing the materials available
at this stage prima facie it revealed that the petitioners and other accused have
committed the offence alleged and have abused the injured and the brother of the
injured with reference to their caste and also criminally intimidated them. The
offences foisted are attracted prima facie as against the petitioners herein. Therefore,
considering the gravity of offence alleged as it reveals from the prosecution papers
and if the petitioners were successful in their attempt, then the death of the injured
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person would have been caused. Thus, considering the gravity of the offence alleged
and also the severity of the punishment to be imposed, this court is of the opinion
not to release the petitioners on bail for the reason that if they are released on bail
then there would be of chances of threatening the injured, his parents and also
tampering the evidences and also chances of absconding and fleeing away from
justice.

10. Further upon considering the delay in lodging FIS and registration of crime, it is
seen from the records that even though the alleged incident said to have been
occurred on 28.02.2020, FIS was lodged on 06.03.2020, the delay in this regard may
not always go to the root of the prosecution case so as to say that the prosecution
case falls on the ground. There may be various factors in belated lodging of FIS, but
this aspect of the delay can be considered during full-fledged trial but not at this
stage. While considering the bail petition, without going to the merits on the case,
but considering prima facie case, gravity of the offence alleged, chances of
threatening the witnesses and tampering the evidences and whether release of the
petitioners on bail meddles with the investigation process, these are all aspects to be
considered while considering the bail petition. Therefore, just because there is a
delay that cannot be made a ground to allow the petitions since it is a pure question
to be considered on facts during the full-fledged trial, but not at this stage.

1 1 . Therefore, under these circumstances, this court is of the opinion that the
petitioners are not entitled for enlarging them on bail. Thus, the petitions filed by the
petitioners are liable to be rejected. Accordingly, they are rejected.

12. As discussed in the preceding paragraphs, the learned counsel for the petitioner-
Mareppa in Crl.P. No. 200315/2020 is having some reserve in impleading the first
informant as respondent herein and submitted that they are not entitled to participate
in the proceedings, therefore in this regard the legal provisions as enumerated under
the Act require to be discussed herein as the rights of the Members of the Scheduled
Caste and Scheduled Tribes are involved.

13. Sub-section (3) of Section 15-A of the SC/ST Act is extracted as under;

"A victim or his dependent shall have the right to reasonable, accurate, and
timely notice of any Court proceeding including any bail proceeding and the
Special Public Prosecutor or the State Government shall inform the victim
about any proceedings under this Act.

14. The parliament by way of Amendment to the Act had inserted Chapter IV-A by
the Act 1 of 2016 w.e.f. 26.01.2016 and through which rights are conferred on the
victim and the witnesses. Section 15-A of the SC/ST Act enumerates the right of the
victim and witnesses. Sub-section (3) of Section 15-A of the SC/ST Act confers right
on the victim or his dependents that they have right to reasonable, accurate, and
timely notice of any Court proceeding including any bail proceeding and the Special
Public Prosecutor or the State Government shall inform the victim about any
proceedings under the SC/ST Act, with the object and reason let them know about
their case in the court proceedings when a proceedings is initiated or pending
including the bail proceedings. Correspondingly, a duty is conferred on the Special
Public Prosecutor or the State Government to inform the same to the victim or his/
her dependent.

15. Section 2(ec) of the SC/ST Act defines 'victim', as under;
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" "victim" means any individual who falls within the definition of the
"Scheduled Castes and Scheduled Tribes" under clause (c) of sub-section (1)
of section 2, and who has suffered or experienced physical, mental,
psychological, emotional or monetary harm or harm to his property as a
result of the commission of any offence under this Act and includes his
relatives, legal guardian and legal heirs;"

16. Therefore, the definition "victim" as enumerated in the Act is wide enough, which
include any individuals who falls within the definition of the SC/ST Act who has
suffered or experienced physically, mentally, psychologically, emotionally or
monitory harm or suffered harm to his or her property. If a person sustains injuries
arising out of crime then, he himself, his parents, family members are also to be
considered as victim as per the above definition. It is not only stipulated a physical
harm is to be caused but if there is a harm mentally, psychologically, emotionally or
monetarily or if there is any harm in respect of the property then such person is also
coming within the definition of the victim.

17. In the present case, the first informant is the mother of the injured person.
Therefore, definitely the first informant is victim in the present case. It is not only the
mother alone is becoming the victim but father and other blood relative are also
coming within the definition of victim to consider the present case. The first
informant is the mother of the minor boy, the minor boy who had sustained injuries
due to the assault stated to have been committed by the petitioners and other
accused. Therefore, certain rights are conferred to the victim and witnesses under the
SC/ST Act.

18. Sub-section (5) of Section 15-A of the SC/ST Act guarantees a right to a victim
or dependents to participate in any proceedings thus right of 'Audi Alterm Partem' is
conferred. For ready reference, Sub-section (5) of Section 15-A of the SC/ST Act is
extracted as under;

"A victim or his dependent shall be entitled to be heard at any proceeding
under this Act in respect of bail, discharge, release, parole, conviction or
sentence of an accused or any connected proceedings or arguments and file
written submission on conviction, acquittal or sentencing."

19. Therefore, where a right of Audi Alterm Partem is conferred on the victim or his
dependents, then the court has to give an opportunity/right of audience to the victim
or his/her dependent to hear them as to enable them to participate in the proceedings
including bail proceedings also. Therefore, a victim or dependent has a right to be
heard by the Court enabling the victim or dependents to participate in any
proceedings in respect of not only bail proceedings but also in the proceedings of
discharge, release, parole, conviction or sentence of an accused or any connected
proceedings or arguments and file written submission on conviction, acquittal or
sentencing of a case. The court is able to hear the victim or dependent in respect of a
proceedings as enumerated in Sub-section (5) of Section 15-A of the SC/ST Act only
when the victim or dependent are made as parties in the proceedings, otherwise it
cannot be possible for the court to hear the victim/dependents and to receive any
written submission as stated in the said provision. The victim or dependent may
participate either personally or through an Advocate or through Public Prosecutor or
Special Public Prosecutor or appear himself / herself. As per Section 15 of the SC/ST
Act, the Special Public Prosecutor or exclusive Special Public Prosecutor are assigned
the duties to represent the State in genre but in specie on behalf of the victim or
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dependent/complainant/first informant to prosecute the case. But the parliament in
its wisdom by inserting Chapter IV-A and Section 15-A of the SC/ST Act confers right
of victims and witnesses and more expressly provided the victim or dependent to
participate in any proceedings. Therefore, Sub-section (3) of Section 15-A of the
SC/ST Act only enumerates giving such information to the victim or dependents
through Special Public Prosecutor or State Government about any proceedings
pending in the court. But Sub-section (5) of Section 15-A of the SC/ST Act confers a
right on the victim or dependents to make them to participate in a proceedings and to
hear their submissions and also to file written submissions in this regard in the
proceedings pending before the court. Therefore, unless the victim or dependent as
enumerated in Section 2(ec) of the SC/ST Act is made a party in the proceedings in
the case pending before any court, it is not possible for the court to hear whatever
submission to be put forth by the victim or dependents in the proceedings before the
court. Therefore, under these circumstances, making the victim or dependent as party
in the proceedings pending before any court is necessary and mandatory.

2 0 . There are various rights conferred on the victim or dependent and
correspondingly there are various duties conferred on the State Government, Special
Courts and on the Public Prosecutor / Special Public Prosecutors and also on Station
House Officers of the Police Stations.

21. Sub-Section 12 of Section 15-A of the SC/ST Act confers right on the atrocity
victim or dependents to take assistance from the Non-Government Organizations,
Social Workers or Advocates. Therefore, a right is conferred on the victim arising out
of atrocity or their dependents to take legal assistance from an Advocate apart from
any assistance to be taken by the Non-Government Organizations and Social Workers.
Therefore, it is the duty of the State to provide legal assistance to the atrocity victims
or their dependents by engaging services of an advocate in any proceedings initiated
under the Act.

22. At this stage, it is pertinent to look into the relevant provisions of the Legal
Services Authorities Act, 1987 ('LSA Act', for brevity). Clause (c) of Section 2 of the
LSA Act defines "legal service" which reads as under;

"legal service" includes the rendering of any service in the conduct of any
case or other legal proceeding before any court or other authority or tribunal
and the giving of advice on any legal matter"

23. Section 12 of the LSA Act defines as follows;

"12. Criteria for giving legal services.- Every person who has to file or defend
a case shall be entitled to legal services under this Act if that person, is-

(a) a member of a Scheduled Caste or Scheduled Tribe;

(b) xxxxxxxxxx

(c) xxxxxxxxxx

(d) xxxxxxxxxx

(e) a person under circumstances of undeserved want such as being
a victim of a mass disaster, ethnic violence, caste atrocity, flood,
drought, earthquake or industrial disaster; or
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(emphasis supplied by me)

(f) xxxxxxxxxxx

(g) xxxxxxxxxx

(h) xxxxxxxxxx.

24. Section 13 of the LSA Act defines as follows;

"13. Entitlement to legal services.-(1) Persons who satisfy all or any of the
criteria specified in section 12 shall be entitled to receive legal services
provided that the concerned Authority is satisfied that such person has a
prima facie case to prosecute or to defend.

(2) xxxxxxxxx"

25. Therefore, the member of Scheduled Caste and Scheduled Tribes is entitled for
free legal services. Legal services means it is not only a legal counseling but also
providing assistance of an Advocate to the Member of the Scheduled Caste and
Scheduled Tribes in any proceedings pending before the court. Therefore, upon
considering all these legal provisions, a member of the Scheduled Caste and
Scheduled Tribes are entitled free legal services and when it is appreciated with the
legal provision as enumerated in Section 15-A of the SC/ST Act and as per Section 12
of the LSA Act, as discussed above, a victim or dependent as stated in Clause (ec) of
the SC/ST Act are also entitled to free legal services to participate in any proceedings
pending before the Court as stipulated in Chapter IV-A of the SC/ST Act. Therefore, it
is the duty cast on the Karnataka State Legal Services Authority and High Court Legal
Services Committee to provide legal services to the victim or their dependents
through District Legal Services Authority (DLSA) in each District before the Special
Court and before the High Court respectively.

26. There is no distinction in providing legal services at the trial stage and at the
appellate stage. This pronouncement is declared by the Hon'ble Supreme Court in the
case of Rajoo alias Ramakant Vs. State of Madhya Pradesh [MANU/SC/0641/2012 :
(2012) 8 SCC 553]. Therefore, in any proceedings pending before the court a
member of Scheduled Castes and Scheduled Tribes are entitled legal services. In the
cases/proceedings arising out of SC/ST Act, the victim or dependents are entitled for
legal services as per Section 12 of the LSA Act and also as per Section 15-A of the
SC/ST Act.

27. Therefore, under these circumstances, the following guidelines are issued;

i) A right is conferred on the victim or his/her dependents to participate in
the proceedings initiated under the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989 as enumerated in Section 15-A, as
discussed above. Therefore, the first informant/complainant/victim or
dependents shall be made as a party in the proceedings and issue necessary
notice to the victim or dependents / first informant/ complainant/ victim or
dependents and to hear them in any proceedings as envisaged under Sub-
section (5) of Section 15-A of the SC/ST Act.

ii) The Special Courts trying with the offence/s under the Scheduled Castes
and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 shall direct the
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District Legal Services Authority to provide an advocate on behalf of the
victim or his/her dependents/ first informant/complainant from the Panel
Advocates of District Legal Services Authority.

The Registrar General is hereby requested to circulate this order to all the concerned
Special Courts trying/dealing the offences under the Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act, 1989 and to the Member Secretary,
Karnataka State Legal Services Authority (KSLSA), who in turn shall inform all the
District Legal Services Authority and Secretary, High Court Legal Services Committee
(HCLSC) to provide legal services to the victim or dependents in any proceedings
pending before the Special Court or High Court, as the case may be, as stated above.

© Manupatra Information Solutions Pvt. Ltd.

12-07-2021 (Page 8 of 8)                                    www.manupatra.com                                           Centre for Law & Policy Research
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