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Case Summaries

I. Section 3(1)(x)
1. Swaran Singh and Anr. v. State through Standing Counsel and Anr. (2008) 8 SCC 435

In this case, the complainant had stated in the FIR that he was insulted by appellants 2
and 3 by his caste name (by calling him a "Chamar') when he stood near the car which
was parked at the gate of the premises. The Supreme Court held that this was a place
within public view and would amount to an atrocity under section 3 (1) (x) of the Act,
since the gate of a house is certainly a place within public view. It held that even if the
remark is made inside a building, but some members of the public are there (not merely
relatives or friends) then also it would be an offence since it is in the public view. The
Court held that “place within public view' should not be confused with the expression
“public place'. A place can be a private place but yet within the public view.

The Court held that the use of the word ‘chamar’ is a word of insult, abuse and
derision. It held that when we interpret Section 3 (1)(x) of the Act, we have to see the
purpose for which the Act was enacted, to prevent indignities, humiliation and
harassment to members of the SC/ST community. The popular meaning of the word
‘chamar’ which is acquired by usage should be considered and not the etymological
meaning which would frustrate the very object of the Act and hence that would not be
the correct manner of interpretation.

2. Arumugam Servai vs. State of Tamil Nadu (2011) 6 SCC 405

In this case, the accused called the complainants who were from the Pallan caste as
‘Pallapayal. The court held that the use of the words “Pallan”, “Pallapayal”, “Parayan”
or “Paraparayan” with intent to insult is highly objectionable and is also an offence
under the SC/ST Act. The court held that it was obvious that the word ‘pallapayal’ was
used by the Accused to insult the complainant and hence it was clearly an offence
under the Act.

On another note, the Court also directed administrative and police officials to
take strong actions against acts of caste and religion-based honour killings and to
institute immediate criminal proceedings against those responsible. It directed the State
government to immediately suspend the District Magistrate / Collector and SSP / SPs
of the district as well and other officials and charge-sheet them and proceed against
them departmentally if they have not taken action and are held to be directly or
indirectly accountable.



3. Gayatri vs. State and Ors. MANU/DE/1823/2017 — Delhi HC

Here the informant complained about continuous harassment and abuse in the name of
caste on social networking sites/Facebook. Though the Delhi High Court quashed the
complaint on the ground that it did not make out an offence under Section 3 (1) (x), on
the issue of making the statement on Facebook, the High Court laid down that it could
be a public view. It held that when a member registered with Facebook changes the
privacy settings to "public" from "private”, it makes his/ her writings on the "wall"
accessible not only to the other members who are befriended by the author of the
writings on the "wall", but also by any other member registered with Facebook.
However, even if privacy settings are retained by a Facebook member as "private”,
making of an offending post by the member - which falls foul of Section under Sec. 3
(1) (x) of the Act, may still be punishable. Therefore, it would make no difference
whether the privacy settings are set by the author of the offending post to "private™ or
"public™. Pertinently, Sec. 3 (1) (x) of the Act does not require that the intentional insult
or intimidation with intention to humiliate a member of the Scheduled Caste or
Scheduled Tribe should take place in the presence of the said member of the Scheduled
Caste or Scheduled Tribe. Even if the victim is not present, and behind his/ her back
the offending insult or intimidation with intention to humiliate him/ her - who is a
member of the Scheduled Caste or a Scheduled Tribe- takes place, the same would be
culpable if it takes place within public view.

4. Daya Bhatnagar and Ors. v. State MANU/DE/0085/2004 — Delhi HC

In this case, the Court considered the meaning of the expression "public view"
occurring in Section 3(1)(x). The Court held that the legislature required intention as
an essential ingredient for the offence of "insult’, "intimidation' and "humiliation' of a
member of the Scheduled Casts or Scheduled tribe in any place within "public view'.
Offences under the Act are quite grave and provide stringent punishments. Graver is
the offence, stronger should be the proof. The interpretation which suppresses or
evades the mischief and advances the object of the Act has to be adopted. Keeping this
in view, looking to the aims and objects of the Act, the expression "public view" in
Section 3 (1) (x) of the Act has to be interpreted to mean that the public persons present,
(howsoever small number it may be), should be independent and impartial and not
interested in any of the parties. In other words, persons having any kind of close
relationship or association with the complainant, would necessarily get excluded.

It held that the expression within "public view' occurring in Section 3 (I) (x) of
the Act means within the view which includes hearing, knowledge or accessibility also,
of a group of people of the place/locality/village as distinct from few who are not
private and are as good as strangers and not linked with the complainant through any



close relationship or any business, commercial or any other vested interest and who
are not participating members with him in any way.

It also held that a witness cannot be termed to be "interested’, "biased" or
"partial’ merely because he is made an accused in the counter FIR, unless attending
circumstances, prima facie, suggest the same, like simultaneous lodging of cross FIRs,
where both the parties are injured or where there is previous enmity or other strong
motive for false implication. Lodging FIR against the complainant or the witnesses of
the offence under Section 3 (1) (x) of the Act, at the belated stage would not be enough.
Otherwise, whenever an offence is alleged to have been committed under Section 3 (1)
(x) of the Act, the accused would be always eager to get a counter FIR registered
against the complainant or the witnesses by hook or by crook, to defeat the earlier fir
against him. This cannot be permitted in law.

Patan Jamal Vali v. The State of Andhra Pradesh, 2021 SCC Online SC 343

Though in this case, the Supreme Court upheld the acquittal of the accused under the
SC/ST PoA Act, it held that the case of rape of a Dalit, blind woman should be seen
from an intersectional perspective. It held that when the identity of a woman intersects
with her caste, class, religion, disability or sexual orientation, multiple sources of
oppression operate cumulatively to produce a specific experience of subordination by
the victim which cannot be segregated. It also laid down directions for training of
judges, police and prosecutors to make the criminal justice system responsive to
women with disabilities facing sexual assault.

* %k %

I1. Section 3(2)(v)
. Asharfi v. State of Uttar Pradesh (2018) 1 SCC 742

Though in this case, the Court did not find evidence that the accused had committed
rape on the ground that the victim belonged to Scheduled Caste, the Court held that the
amendment of Section 3(2)(v) of the SC/ST Prevention of Atrocities Act by virtue of
Amendment Act 1 of 2016 was brought about on 26.1.2016. The Supreme Court held
that if subsequent to 26.01.2016 (i.e. the day on which the amendment came into
effect), an offence under the IPC which is punishable with imprisonment for a term of
ten years or more, is committed upon a victim who belongs to SC/ST community, the
mere knowledge of the Accused that the person upon whom the offence is committed
belongs to SC/ST community suffices to bring home the charge Under Section 3(2)(v)
of the SC/ST Prevention of Atrocities Act.



7. Kailas and Ors. v. State of Maharashtra (2011) 1 SCC 793

In this case, though the High Court set aside the conviction under the SC/ST PoA Act
and only upheld the conviction under the IPC offences, the Supreme Court could not
go into this issue as the no appeal was filed against that part of the judgment. However,
the Supreme Court held that it was surprised that the conviction of the accused under
the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 was
set aside on hyper technical grounds that the Caste Certificate was not produced and
investigation by a Police Officer of the rank of Deputy Superintendent of Police was
not done. These appear to be only technicalities and hardly a ground for acquittal.

* %k %k

I11. Section 4

8. MP Mariappan v. The Deputy Inspector General of Police, Coimbatore Range and
Ors. MANU/TN/0657/2014 - Madras HC

In the above case, the Respondents refused the booking of a mandapam after getting
to know that he belonged to a Scheduled Caste. The Court held that based on the facts,
the complaint had to be registered under Section 3(1)(x) of the SC/ST Act. The Court
also directed the Superintendent of Police to register a case against the Inspector of
Police under Section 4 of the SC/ST Act, because he had investigated into the
complaint of the Petitioner himself, and had failed to put the files on record for the
orders of the Superintendent of Police. The Court noted that this investigation could
not have been done by the Inspector of Police, but had to be done by an officer not
below the rank of Deputy Superintendent of Police as per Section 7 of the SC/ST Act.
The Court also held the State Government responsible for compensating the Petitioner,
because the police officials of the State Government had passed an order to bar the
Petitioner from entering the village altogether.

* %k %k

IV. Section 4 - Whether SC/ST PoA Act Would Apply Upon Conversion or Marriage of
SC/ST Person

9. State of Kerala and Anr. v. Chandramohanan (2004) 3 SCC 429

This was a case where an FIR under Section 3 (1) (xi) of the SC / ST PoA Act was
filed for the molesting and outraging the modesty of a young girl from a Schedule



Tribe. In a quashing petition, the allegation was that the parents of the girl had
converted to Christianity and that the victim ceased to be a member of the Scheduled
Tribe upon conversion. The Supreme Court held that as a broad proposition of law it
cannot be accepted that merely by change of religion person ceases to be a member of
a Scheduled Tribe, but the question as to whether he ceases to be a member thereof or
not must be determined by the appropriate court as such a question would depend upon
the fact of each case. In such a situation, it has to be established that a person who has
embraced another religion is still suffering from social disability and also following
the customs and tradition of the community, which he earlier belonged to. Under such
circumstances, we set aside the order under appeal and remit the same to the Sessions
Court, Palakkad, to proceed in accordance with law.

10. Rajendra Shrivastava v. The State of Maharashtra MANU/MH/0036/2010 — Bombay
HC

In this case, the question referred to the Full Bench of the Bombay High Court was if
a woman belonging to a SC/ST marrying a person belonging to a forward caste is
abused in the name of her caste by a member of the public or by her husband or his
relatives, whether an offence under the SC/ST PoA Act can be registered against such
persons?

The Full bench held that when a woman born in a Scheduled Caste or a
Scheduled Tribe marries a person belonging to a forward caste, her caste by birth does
not change by virtue of marriage. The Court acknowledged the disadvantages and
indignities that a person faces since birth because they were born into a lower caste
and held that ‘the suffering of such a person by virtue of caste is not wiped out by a
marriage with the person belonging to a forward caste’. It held that the label attached
to a person born into a Scheduled Caste or a Scheduled Tribe continues
notwithstanding the marriage and if an interpretation as sought for by the applicant is
accepted, it will defeat the very object of enacting the SC/ST PoA Act. Thus, the Court
held that a woman born into a Schedule Caste or Scheduled Tribe on marriage is not
automatically transplanted into the caste of her husband and she cannot be said to
belong to her husband’s caste in the context of the SC/ST PoA Act.

V. Whether Caste of Complainant / Accused Needs to Be Mentioned in The Complaint
11. Ashabai Machindra Adhagale v. State of Maharashtra and Ors. (2009) 3 SCC 789

The Appellant had filed an FIR alleging commission of offence punishable under
Section 3 (1) (xi) of the SC / ST PoA Act. Thereafter a petition under Section 482 was
filed by the accused on the ground that in the FIR the caste of accused was not



12.

13.

mentioned and therefore the proceedings cannot be continued and deserved to be
quashed. The Court held that the offence primarily relates to the purported perpetration
of crime on the victim because of his or her caste. It is for the accused to show that he
does not belong to higher caste and that is a matter of evidence. It is not that in the
instant case there was no reference to the caste of an accused as it is clearly mentioned
in the FIR that the offence is relatable to Section 3 (1) (xi) of the Act. Therefore, there
is a reference, though indirectly, to the caste of the accused and the non-mention of the
caste of the accused cannot be a ground to quash the proceedings. The Court held that
during the course of investigation it is open to the investigating officer to record that
the accused either belongs to or does not belongs to Scheduled Caste or Scheduled
Tribe. After final opinion is formed, it is open to the Court to either accept the same or
take cognizance. Even if the charge sheet is filed at the time of consideration of the
charge, it is open to the accused to bring to the notice of the Court that the materials
do not show that the accused does not belong to scheduled caste or scheduled tribe.
Even after the charge is framed, at the time of trial, materials can be placed to show
that the accused either belongs or does not belong to scheduled caste or scheduled tribe.

Pushpa Vijay Bonde v. State of Maharashtra 2009 SCCOnline Bom 351 - Bombay
HC

Replying on the Ashabai judgement of the Supreme Court, a Full bench of the Bombay
High Court held that it is not a requirement under Section 3 of the SC / ST PoA Act
that the complainant should disclose the caste of the accused in the complaint. If there
is no mention of the caste of the accused in the FIR, that cannot be a ground for either
not registering the offence under Section 3 of the Atrocities Act or for quashing such
complaint.

* %k %

V1. Section 14

Hareendran v. Sarada and Ors. MANU/KE/0320/1994 - Kerala HC

The Court held that Section 14 enables the Special Court to exercise original
Jurisdiction. Further the Court held that on account of the fact that Section 14 of the
Act specifically provides for speedy trial to prevent the commission of offence of
atrocities against the members of the SC/ST by providing Special Court for trial of
such offences and as the Act nowhere hints committal proceedings, Section 193 of the
Cr. P.C. cannot have any application. In a case where Special Court receives final



14.

report disclosing offence under the Act, it can certainly take cognisance of the same
without committal. The Court agreed with the view taken by the Division Bench of the
High Court in In Re (1992 (2) K.L.T. 748) which held that committal proceedings are
not warranted in a case coming under the Act and triable by the Special Court.

* % %k

VII. Section 15 & 15A
Marenna and Ors. v. The State and Ors. MANU/KA/2555/2020 - Karnataka HC

The Karnataka High Court held that Sub-section (5) of Section 15-A of the SC/ST Act
guarantees a right to a victim or dependents to participate in any proceedings thus right
of ‘Audi Alterm Partem’ is conferred. Therefore, where a right of Audi Alterem
Partem is conferred on the victim or his dependents, then the court has to give an
opportunity/right of audience to the victim or his/her dependent to hear them as to
enable them to participate in the proceedings including bail proceedings also. The
Court held that a victim or dependent has a right to be heard by the Court enabling the
victim or dependents to participate in any proceedings in respect of not only bail
proceedings but also in the proceedings of discharge, release, parole, conviction or
sentence of an accused or any connected proceedings or arguments and file written
submission on conviction, acquittal or sentencing of a case.

The Court held that is able to hear the victim or dependent in respect of a
proceedings as enumerated in Sub-section (5) of Section 15-A of the SC/ST Act only
when the victim or dependent are made parties in the proceedings, otherwise it cannot
be possible for the court to hear the victim/dependents and to receive any written
submission as stated in the said provision.

The victim or dependent may participate either personally or through an
Advocate or through Public Prosecutor or Special Public Prosecutor or appear
himself/herself. As per Section 15 of the SC/ST Act, the Special Public Prosecutor or
exclusive Special Public Prosecutor are assigned the duties to represent the State in
general but in specific on behalf of the victim or dependent/complainant/first informant
to prosecute the case. Sub-section (3) of Section 15-A of the SC/ST Act not only
enumerates giving such information to the victim or dependents through Special Public
Prosecutor or State Government about any proceedings pending in the court but Sub-
section (5) of Section 15-A of the SC/ST Act confers a right on the victim or
dependents to make them to participate in the proceedings and to hear their
submissions and also to file written submissions in this regard in the proceedings
pending before the court. Therefore, unless the victim or dependent as enumerated in
Section 2 of the SC/ST Act is made a party in the proceedings in the case pending
before any court, it is not possible for the court to hear whatever submission to be put



15.

forth by the victim or dependents in the proceedings before the court. It held that it is

also the duty of the State to provide legal assistance to the atrocity victims or their

dependents by engaging services of an advocate in any proceedings initiated under the

Act.

The High Court passed the following guidelines:

1) A right is conferred on the victim or his/her dependents to participate in the
proceedings initiated under the Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Act, 1989 as enumerated in Section 15-A and first
informant/complainant/victim or dependents shall be made as a party in the
proceedings and the court shall issue necessary notice to the victim or
dependents/first informant/complainant/victim or dependents and to hear them
in any proceedings as envisaged under Sub-section (5) of Section 15-A of the
SC/ST Act.

i) The Special Courts trying with the offence/s under the Scheduled Castes and
the Scheduled Tribes (Prevention of Atrocities) Act, 1989 shall direct the
District Legal Services Authority to provide an advocate on behalf of the victim
or his/her dependents/first informant/complainant from the Panel Advocates of
District Legal Services Authority.

kk ok
VI11. Section 18 — Anticipatory Bail
Union of India v. State of Maharashtra and Ors. (2020) 4 SCC 761

This judgement was passed by the Supreme Court setting aside some of the directions
given by the Supreme Court in Subhash Kashinath Mahajan v. State of Maharashtra.
(2018) 6 SCC 454.

On anticipatory bail, the Court held that the consistent view of the Supreme
Court was that if a prima facie case has not been made out attracting the provisions of
SC/ST Act of 1989, in that case, the bar created under Section 18 is not attracted. Thus,
misuse of the provisions of the Act is intended to be taken care of by the decision
above. It held that requiring the approval of SSP before an arrest is made under the
SC/ST PoA Act is not warranted as that would be discriminatory and against the
protective discrimination envisaged under the Act. Apart from that, no such guidelines
can prevail, which are legislative. When there is no provision for anticipatory bail,
obviously arrest has to be made. For an arrest of accused such a condition of approval
of SSP could not have been made a sine qua non, it may delay the matter in the cases
under the Act of 1989.

10



16.

17.

It also held that the direction given in the earlier judgement that the Dy. S.P. should
conduct a preliminary inquiry to find out whether allegations make out a case under
the Atrocities Act, and that the allegations are not frivolous or motivated would also
not stand. In case a cognizable offence is made out, the FIR has to be out rightly
registered, and no preliminary inquiry has to be made as held in Lalita Kumari (supra)
by a Constitution Bench. There is no such provision in the CrPC for preliminary
inquiry or under the SC / ST PoA Act, as such direction is impermissible. It therefore
held that such directions given earlier encroached upon the field reserved for the
legislature and against the concept of protective discrimination in favour of
down-trodden classes under Article 15 (4) of the Constitution and also impermissible
within the parameters laid down by this Court for exercise of powers under Article 142
of the Constitution and held therefore that the direction Nos.(iii), (iv) and (v) issued by
the Supreme Court in Union of India v. State of Maharashtra and Ors., (2020) 4 SCC
761 are recalled.

Prathvi Raj Chauhan v. Union of India and Ors. (2020) 4 SCC 727

The Supreme Court held that Section 438 of the Cr.P.C. will not apply to cases under
the SC/ST PoA Act. However, if the complaint does not make out a prima facie case
for applicability of the provisions of the said Act, the bar created by section 18 and
section 18-A (i) shall not apply.

Justice Ravindra Bhat in his separate concurring judgment held that while
considering any application seeking pre-arrest bail, the High Court has to balance two
interests i.e. that the power is not so used as to convert the jurisdiction into that under
Section 438 of the Criminal Procedure Code, but that it is used sparingly and such
orders made in very exceptional cases where no prima facie offence is made out as
shown in the FIR, and further also that if such orders are not made in those classes of
cases, the result would inevitably be a miscarriage of justice or abuse of process of
law. He considered such stringent terms, otherwise contrary to the philosophy of bail,
absolutely essential, because a liberal use of the power to grant pre-arrest bail would
defeat the intention of Parliament. He held that it is important to re-iterate and emphasis
that unless provisions of the Act are enforced in their true letter and spirit, with utmost
earnestness.

Manju Devi v. Onkarjit Singh Ahluwalia and Ors. (2017) 13 SCC 439
A complaint was lodged under Sections 323, 354 and 452 of the Indian Penal Code,

1860 and Section 3(1)(xi) of the SC ST PoA Act. Thereafter an FIR was registered
and the Respondents prayed for an anticipatory bail.

11



18.

19.

The words "Harijan' "Dhobi’ etc. are often used by people belonging to the so-
called upper castes words of insult, abuse and derision. Calling a person by these names
is nowadays an abusive language and is offensive. It is basically used nowadays not to
denote a caste but to intentionally insult and humiliate someone. We, as citizens of this
country, should always keep one thing in our mind and heart that no people or
community should be today insulted or looked down upon, and nobody's feelings
should be hurt. The Court held that though the Constitution of India abolishes
“untouchability’ but in view of the social attitudes which lead to the commission of
such offences against Scheduled Castes and Scheduled Tribes, there is justification for
an apprehension that if the benefit of anticipatory bail is made available to the persons
who are alleged to have committed such offences, there is every likelihood of their
misusing their liberty while on anticipatory bail and it is in this context that Section 18
has been incorporated in the SC/ST Act. In view of this discussion the Supreme Court
held that Section 18 of the SC/ST Act creates a bar for invoking Section 438 of the
Code and held that the High Court committed a grave error in granting anticipatory
bail to the respondents and the Supreme Court aside the order of anticipatory bail.

Shakuntla Devi v. Baljinder Singh (2014) 15 SCC 521

The Supreme Court held that the High Court in granting anticipatory bail did not give
any finding that an offence under the SC/ST PoA Act is not made out against the
respondent and had granted anticipatory bail, which it held was contrary to the
provisions of section 18 of the said Act as well as the decision of the Supreme Court
in the Vilas Pandurang Pawar case which held that Section 18 of the SC/ST Act creates
a bar on the grant of anticipatory bail, unless the court can establish prima facie that
there is no offence made out under the SC/ST Act. Thus, the Supreme Court set aside
the order of anticipatory bail.

Bachu Das v. State of Bihar and Ors. (2014) 3 SCC 471

In this case the High Court had granted anticipatory bail to the accused. Although the
accused submitted that no untoward incident had occurred and they were cooperating
with investigating officer, the Supreme Court held that, in view of the bar under S. 18
of the SC/ST PoA Act and the decision of the Supreme Court in the Vilas Pandurang
Pawar case, since the Magistrate had carefully perused the complaint and the statement
of the complainant and four witnesses and arrived at a prima facie conclusion against
the accused persons that offence under Section 3 of the Act was made out, the High
Court was not justified in granting anticipatory bail. It held that the High Court
committed an error in granting anticipatory bail and accordingly cancelled the bail.

12
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20. Vilas Pandurang Pawar and Anr. v. State of Maharashtra and Ors. (2012) 8 SCC 795

21.

The Supreme Court held that Section 18 of the SC/ST PoA Act creates a bar for
invoking Section 438 of the Code. However, a duty is cast on the court to verify the
averments in the complaint and to find out whether an offence Under Section 3(1) of
the SC/ST PoA Act has been prima facie made out. If there is a specific averment in
the complaint, namely, insult or intimidation with intent to humiliate by calling with
caste name, the Accused persons are not entitled to anticipatory bail. The scope of
Section 18 of the SC/ST PoA Act read with Section 438 of the Code is such that it
creates a specific bar in the grant of anticipatory bail. When an offence is registered
against a person under the provisions of the SC/ST PoA Act, no court shall entertain
an application for anticipatory bail, unless it prima facie finds that such an offence is
not made out. Moreover, while considering the application for bail, scope for
appreciation of evidence and other material on record is limited. The court is not
expected to indulge in critical analysis of the evidence on record. When a provision
has been enacted in the Special Act to protect the persons who belong to the Scheduled
Castes and the Scheduled Tribes and a bar has been imposed in granting bail Under
Section 438 of the Code, the provision in the Special Act cannot be easily brushed
aside by elaborate discussion on the evidence.

State of MP and Anr. v. Ram Kishna Balothia and Anr. (1995) 3 SCC 221

In this case, the constitutional validity of Section 18 of the SC / ST PoA Act was
challenged. The Supreme Court upheld the constitutional validity of Section 18. The
Supreme Court held that the offences which counted as “atrocities” and which were
punishable under Section 3(1) of the Act did not have the protection of Section 438 of
CPC. The Court said that the unavailability of Section 438 of CPC for offences under
Section 3 of the SC/ST was a reasonable classification of a “special and separate class”
of cases, and was not violative of Article 14. The Court held that considering the
prevailing conditions, the offenders are likely to threaten and intimidate the victims if
they are allowed to be free on anticipatory bail. Therefore, the classification is
reasonable under Article 14.

On Atrticle 21, the Court held that Section 438 of CPC was not an integral part
of Article 21 and was not even part of the CrPC originally and was added to the Code
only much later. Anticipatory bail was not a matter of right, it was only a discretion of
the courts. Looking at the historical background relating to the practice of
"Untouchability” and the social attitudes which lead to the commission of such
offences against Scheduled Castes and Scheduled Tribes, there is justification for an
apprehension that if the benefit of anticipatory bail is made available to the persons

13

11



22.

who are alleged to have committed such offences, there is every likelihood of their
misusing their liberty while on anticipatory bail and to prevent a proper investigation.
It held that the offences which are enumerated under Sec. 3 denigrate members of
Scheduled Castes and Schedules Tribes in the eyes of society, and prevent them from
leading a life of dignity and self-respect. Such offences are committed to humiliate and
subjugate members of Scheduled Castes and Scheduled Tribes with a view to keeping
them in a state of servitude. These offences constitute a separate class and cannot be
compared with offences under the IPC and Sec. 18 cannot be considered as violative
of Articles 14 and 21 of the Constitution.

**k*k

IX. General

National Campaign on Dalit Human Rights and Ors. v. Union of India and Ors. (2017)

2SCC 432

In this case, the Court observed that the constitutional goal of equality for all citizens
of the country could be achieved only if the rights of SCs/STs are protected. However,
while noting the indifferent attitude of the State authorities and their failure to comply
with the provisions of the POA Act and Rules, it passed only a simple direction to the
State Government(s) “...to strictly enforce the provisions of the Act... The National
Commissions are also directed to discharge their duties to protect the Scheduled Castes
and Scheduled Tribes. The National Legal Services Authority is requested to formulate
appropriate schemes to spread awareness and provide free legal aid to members of
Scheduled Castes and Scheduled Tribes.”
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investgated under Section 156(3) of the Code of Criminal Procedure. Alter
protracted legal wrangling, Respondent T filed an apphcation under Section
482 of the Code of Crimingl Procedure for the quashing ol the procecdings.
As the appellant had not been impleaded as a party, a dircetion was issued by
the Thigh Court on 13-7-2006 to Respondent | to implead the appellant as g
party. [t appears, however, though the appellant was impleaded as a party, no
attempt was made (@ serve a copy of the notice on him with the result that by
its order dated 9-8-2006, a Single Judge of the Caleutta Tligh Court quashed
p the complaint proceedings against the respondents in the absence of the
appellant. 11 is against this order that the present appeal has been filed.

4. We have heard the learned counsel for the parties and gone through the
record. The broad lacts stated above have not been denicd. I therelore,
stands uncontroverted that the proccedings against the respondent-accusced
had been quashed without notice to the appellant, who was the original
complainant. We are, therclore, of the opinion that the order of the learned

Single Judge impugned before us must be set aside and we order accordingly.
We also remit the case 1o the High Court Tor a fresh decision in accordance
with law. The appeal is accordingly allowed.
(2008) 8 Supreme Court Cases 435
(BEFORE ALTAMAS KABIR ANID MARKANDEY KATIL, 1))
SWARAN SINGITAND OTHERS . Appellants:
Verrsues

STATE THROUGH STANDING COUNSEL

AN ANOTHER .. Respondents.

Criminal Appeal No. 1287 of 20087, decided on Angust 18, 2008

AL Scheduled Castes and ‘I'ribes — Scheduled Castes and the Scheduled
Trihes (Prevention of Atrocitics) Act. 1989 — 8§, 3(1)(x) — Addressing a
member of Scheduled Caste by using the word “chamar” — Whether an
offcnce under 8. 3(1)(x) — Meld, calling a member of the Scheduled Caste
“chamar” with intent to insult or humiliate him in a place within public
view is certainly an offence vnder 5. 3(1)(x) — Whether there was intent to
insult or homiliate by vusing the word “chamar® will depend on the context
in which it was used — Constitution of India, Arts. 17, 21 and 341 & 342

B. Interpretation of Statutes — Basic rules — Popular meaning —
Adoption of — While construing the relevant provision, held, the popular
meaning of the word concerned he adopted where the etymological meaning
g  may frustrate the object ol the Act — Scheduled Castes and Tribes —
Scheduled Castes and the Scheduled Tribes (Prevention of Alrocities) Act,
1989 — 58, 3(1ix)

C. Interpretation of Statutes — Basic rules — Purposive construction —
Construction which may frustrate the object of the Act concerned should be
avoided

ToATsIng out of SEP O Nod G987 of 2007, From the Final Jodgment and Order dated 22-1-2007

ofthe High Cowrt of elhi ot New Delhiin Crinmnal Revision Penitons Nos, 283-87 of 2006
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One V., a dover who belonged to a Scheduled Caste, lodged an IR agaimst
the appellants alleging that Appellant 2 and her davghter e, Appellant 3 called
Ihun “chuda-chamar™ while he stood at the gate of the premises of his emplover.
It was also alleged that when Vo complained about this 1o Appellant 1. who was
hushand of Appcllant 2 and father of Appcllant 3, he also said that Vo owas a
chuda-chamar and that Appellants 2 and 3 did not say anything wrong.

Alter the investigation was completed, a charge-sheet was (iled against the
appellants under Scetion 3(1)(x) of the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocitics) Act, 1989, Thercafter, charges were framed
against the appellants. Against the order framing charges, eriminal revision
petitions were filed in the High Court which were dismissed by the impugned
Judgment. TTence, the present appeals.

Whilc deciding the issue as to quashing of the proceedings in the present
case, the primary question which arose for consideration was whether on
considering the alleged act of the appellants, an oflfence under Scetion 3010 of
the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocitics) Act,
1989 was prima facic made out against them or not.

Dismissing the appeals of Appellants 2 and 3, but allowing the one filed by
Appellant 1, the Supreme Court
Ield -

It is true that chamar is the name of a caste among Ilindus who were
traditionally persons who made leather goods by handicraft. But today the word
“chamar™ is often used by pecople belonging to the so-called upper castes or even
by OBCs as a word of insull, abuse and derision. Calling a person “chamar”™
today is nowadays an abusive langnage and is highly offensive. In Tact, the word
“chamar™ when usced today is not normally vsed 1o denote a caste but o
wtentionally msult and humiliate someonc, (Paras 13, 21 and 30)

Kiye Watson The People of fadic: Crooke W The Toibes wmd Custes of the

North-Weatern Provivces and Oueley Muker)i AB e Clicomars of Uttar Pradesi,

Sharnia Satish Kuonwar: Fiee Chigirnar Artivans. J-'{j,r'll’l'i'{‘(f 47

This 1s the age of democracy and cquality. No people or community should
be today insulted or looked down upon, and nobody’s feelings should be hort.
This is also the spirit of our Constitution and 1s part of its basic features. Qur
Constitution provides for cquality which includes special help and care for the
oppressed  and  weaker  sections ol socicly who  have  been historically
downtredden. The SC/ST communitics are also cqual eitizens of the country, and
are cntitled o a Iife of dignity in view of Article 21 of the Constitution as
wnterpreted by the Supreme Court. Hence, the so-called upper castes and OBCs
should not vse the word “chamar”™ when addressing a member of the Scheduled
Caste, even if that person in fact belongs to the “chamar™ caste, because use of
such o word will hurt his feelings, (Paras 23 and 2¢4)

The Scheduled Castes and the Scheduled Tribes (Prevention of Atrocitics)
Act, 1989 was cnacted to prevent indignities, humiliation and harassment 1o the
members of SC/ST commuonity, as is evident from the Statement of Objects and
Rcasons ol the Act. Henee, while interpreting Scetion 3(1)(x) of the said Act,
what has o be taken into account is the popular meaning ol the word “chamar”
which 11 has acquircd by usage. and not the ctymological mecaning. 1T the
clymaological meaning is taken into account, it may frustrate the very object of
the Act, and henee that would not be a correet manner of interpretation. (Para 22)
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Thus, calling a member of the Scheduled Caste “‘chamar™ with intent to
wnsult or humiliate him in a place within public view 1s certainly an offence under
Scction 3(N(x)y of the Act concerned. Whether there was intent to nsult or
humiliate by using the word “chamar”™ will depend on the context in which il was

uscd. (Paras 24 and 3Q)
. Criminal Procedure Code, 1973 — 8§, 482 — Quashing of ¢riminal
proceedings — Relevant considerations while exercising power as Lo,

reiterated — Held, proceedings cannot be quashed where on perusal of FIR,
treating the allegations made thercin 1o be correct, a criminal offence is
prima facic made out against accused — Quashing is permissible in relation
10 accused against whom no prima facie offence is disclosed in the FIR —
Scheduled Castes and ‘I'ribes — Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Act, 1989 — 8, 3(1)(x) — Canstitution of India —
Art. 226 — Interference in criminal matters — Quashing of criminal
proccedings
Held -
At this stage where the (rial has still to be held, all that the High Court can
sce in the petition under Scetion 482 CrlPCoor in a writ petition is whether on a
perusal of the IR, treating the allegations to be correct, a criminal offence is
prima flacic made out or not ar whether there is any statutory bar. At this stage
the correetness or otherwise of the allegations in the IFIR has not to be scen by
o the High C'ourt, and that will be seen at the trial. (Para &)
froclicens OQil Covpa v, NEPC fndia Fad (20060 6 SCC T30 0 (20007 3 5CC (Cri) 188 Srare of
Crrisva . S Kenrar Scibierer, (200031 13 SCC 340 2 (20067 2 SCC (Criy 2720 velivd an
Treating the allegations i the FIR to be correct, an offence under Scection
31y of the Scheduled Castes and the Schedoled Tribes (Prevention of
Atrocitiesy Act, 198Y is prima [acie made out against Appellants 2 and 3. Hence,
the IR against Appellants 2 and 3 cannot be quashed. It will be open o
Appellants 2 and 3 o put up theitr defence at the trial, and the trial court may or
may not accepl the correetness of the allegations made against them in the FIR.
(Paras 25 and 26)
But, so far as Appellant 1 is concerned. a perusal of the IR shows that no
prima facic offcncee is made oul against Appellant 1. llence, the procecdings
against him are quashed. (Paras 33 and 34)
E. Scheduoled Castes and ‘Iribes — Schedoled Castes and the Scheduled
Tribes (Prevention of Atrocitics) Act, 1989 — 8. 3(1)(x) — Applicability of —
Condition that the act in question must have been committed in any place

within public view — Expression “place within puhlic view”™ — Meaning
and scope of, cxplained — Said expression  distingnished from  the
expression “public place” — Considering allegation in FIR that the first

informant was insulted by Appellants 2 and 3 by calling him a *“chamar”
when he stood near the car which was parked at the gate of the premises of
his employer, held, the said place was certainly a place within public view —
Hence, the alleged offence fell within the purview of 8, 3(1)(x) in relation Lo
Appellants 2 and 3 — However, since FIR showed that Appellant 1 did not
usc the offensive words in a place within public view, no prima facie offence
under 8. 3(1)(x) was made out against him
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Held :

As regards the contention that the alleged act was not commitied i a puhlic
place and hence does not come within the purview of Scction 3(1)(a) of the
Scheduled Castes and the Scheduled Trobes (Prevention of Atrocities) Act, 1989,
it 15 observed that the aloresaid provision does not use the expression “public
place™ but instead the expression used is “in any place within public view™.
There is a clear distinetion between the two expressions. Therelore, ane must not
confuse the expression “place within public view™ with the cxpression “public
place™. A place can be a private place but yel within the public vicw. On the other
hand, a public place would ordinarily mean a place which is owned or lcased by
the GGovernment or the municipality (or other local body) or gaon sabha ar an
instrumentality of the State, and not by private persons or privale bodies,

(Paras 27 and 28)

Il the offence vunder Sccunon 300 () of the Scheduled Castes and  the
Scheduled Tribes (Prevention of Atrocities) Act, 1989 1s committed outside the
building c.p. in a lawn outside o house, and the lawn can be seen by someonce
from the road or lane outside the boundary wall, the lawn would certainly be a
place within the public view. Also. cven if the remark is made inside a building,
but same members ol the public are there (not merely relatives or friends) then
also 1t would be an offence sinee 1Uix in the public view., (Para 2&)

In the present case, it hag been alleged in the IFIR that the first informant was
wsulted by Appellants 2 and 3 (by calling hun a “chamar™) when he stood near
the car which was parked at the gate of the premises. This was certanly a place
within public view, since the gate of a house i certainly a place within public
view. [lowever. as regards Appellant 1, a perusal of the FIR shows that he did not
use these olfensive words in the public view. There s nothing in the T'IR 10 show
that any member of the public was present when Appellant 1 vtered these words,
or that the place where he uttered them was a place which ordinarily could be
seen by the public. Hence, no prima Tacic offence under Scetion 3(1)(x) of the
Scheduled Castes and the Scheduled Tribes (Prevention ol Atrocities) Act. TUEY
is made out against Appellant 1. {(Paras 28 and 33)

W-M/38891/CR

Advocutes who appeared 1 this cuse
Caurav Bhatia, Abhishek Chaudhary and Sarmir Al Advocates, for the Appellants;
Ashok Bhan, Ms Asha (G0 Nair, D250 Mahra and Vinay Kro Garg, Advocates, for the

Respondents.
Chronological list of cases cited on papels)
[ 200657 6 SCC 736 0 (2000 3 SCC (Crid I8R, fadian OQF Corpr, v NEPC
trichic el 410
2002005 13 8CC 540 (20067 2 SCC (Cri 2720 State of Orissa v, Sarof
Kromar Sahoo 440¢

The Judgment of the Court was delivered by

MARKANDLY KATIU, ).  Leave granted.

2. This appeal has been {iled against the impugned judgment and order
dated 22-1-2007 passed by (he High Court of Delhi in Criminal Revision
Petitions Nos. 285-87 ol 20006.

3. Heard learned counsel for the parties and perused the record.
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4, Appellant 1, Swaran Singh is the husband of Appellant 2, Smit Stmran

Kaur and futher ol Appellant 3, Ms Tarject. They reside on the first floor of
the premises, M-39, Greater Kailash 11, New Delhi. The ground floor of the
sand premises was occupicd by one Shr Umesh Guptia, a businessman.

5. It appears that an FIR at Police Station C.R. Park, New Delhi was filed

against the appellants by one Vinod Nagar. The FIR read as follows:

“To

SHO

PS Chittaranjan Park

New Delhi

Suboo Complaint against Smt Simran Kaar and her daoghter, resident
of M-39, Ist floor, G K_ 11, New Delhi

Sir,

[, Vinod Nagar /o Shri Ram Singh Nagar r/o A-113, Dakshin

Puri, New Delhi work with Shri Umesh Gupta at M-39, Grouad liloor,
G KL IT as driver sincee last one year. T belong 1o Khatik caste. T usually
stand near the car which is parked al the gate. Smt Simran Kaur and her
daughter (whose name 1 do not know but T can identify her) whenever
cross nearby sinee last 15-20 days speak that T am o chuda-chamar and
whenever they come [ should not come in the way. It hurts my emotions
and when T tried 1o tell this 1o her husband Shri Sarwan Singh he also
said that you are actually a chuda-chamar and hence they dare not saying
anything wrong. When 1 wld the happening to my employver Shri Umesh
Giupta and he talked to Sardar Sarwan Singh and on this Sarwan Singh
misbehaved and said that he will not let we people stay there, 1 also came
1o know that Sarwan Singh has filed a court case against my emplaoyer
Shri Umesh Gupta. T did not complain carlier because this man may stop
saying these words 1o me. Abouwt today on 10-12-2004 around 8.45 a.m.
in the rmorning when T ecarne 1o duties to the house of Shr Umesh Gupta

g1, T took the keys and started cleaming the vehicle. At that time both

mother and daughter threw dirty water on me and said that chuda-chamar
why did vou come and Simran Kaur said that at this time when her
daughter goes to oflice therefore by putting this water on me they were
making me to take bath. I have become tense due to this act of their and 1
feel that [ should quit this job but 1 belong 1o a poor family and job is my
compulsion. Even finding another job is not so casy. When the water was
thrown on me at that tme guard Albis and Dhan Singh, driver were also
present. It is therclore requested that you should take an appropriate
action aguinst the abovementioned persons. Tshall be thankful 1o you.

Thanks

Vinod Nagur

s/0 Shri Ram Singh r/fo A-113
Dakshin PPuri

New Delhi”
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6. On the basis ol the said FIR, investigation was done and 4 charge-sheet
dated 14-6-204)5 was filed against the appellants under Section 3¢ Xx) of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocitics) Act,
1989 (hercimalter referred 1o as “the Act™).

7. Therealier, by the order dated 14-3-2006 charges were framed against
the appellants. Against the order of {raming charges Criminal Revision
Petitions Nos, 285-87 of 2006 were liled in the Delhi High Court which were
dismissced by the impugned judgment. Henee, this appeal by special leave.

8. It may he noted that the trial has still (o be held and the appellants will
have an opportunity of establishing their innocence in the wial. At this stage
all that the High Court can see in the petidon under Section 482 CrlPC orin o
wril petition, is whether on a perusal of the FIR, wreating the allegations o be
correct, a criminal offence is prima lacie made out or not or whether there is
any statutory bar vide fndian Ol Corpun. v. NEPC fnddia Lid.) (vide SCC para
12), Stare of Orissa v. Scroj Kumar Nchoo= (vide SCC paras 9 and 10), clc.
At this stage the correctness or otherwise of the allegations in the FIR has not
to be scen by the High Court, and that will be scen at the toal. Tt has to be
scen whether on g perusal of the FIR, o prima facie offence 1s made out or
not.

9. A perusal ol the TIR shows that the first informant Vinod Nogar
belongs 1o the Scheduled Caste. He has alleged in the FIR that Appellants 2
and 3 i.co Smt Simran Kaur and her daughter Ms Tarjeet told him, whenever
they come near him for the last 15 o 20 days, that he is @ chuda-chamar and
he should not come in their way. When Vinod Nagar complained about this 1o
Appellant 1 Swaran Singh, he also said that Vinod Noagar actually s g
chuda-chamar and that Appellants 2 and 3 did not say anything wrong.

10. Tt is also alleged in the FIR that Smit Simran Kaur and her davghter
Ms Tarjeet threw dirty water on the first informant and said “chuda-chamar
why did you come...”.

I1. The question which arises for consideration in this case is whether
prima facie an offence has been committed under Secnion 3¢1)x) of the Act.
Scction 30 1(x) states:

A Punisfunents for offences of atrocities. (1) Whocever, not being a
maember of a Scheduled Caste or a Scheduled Tribe,

(()-(ix) #

() mtentionally insults or Intimidates with intent to humiliate a
member of a Scheduoled Caste or a Scheduoled Tribe in any place within
public vicw:

(ai)-(xr) *

shall be punishable with imprisonment for a term which shall not be less

than six monthis but which may extend o five vears and with fine.”

1 {2006 6 SCC 736 0 (2006) 3 8000 188
2 {2005) 13 5CC 540 1200603 2 SCC (Criy 272
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12, The question in this case is whether calling a person “chamar”
amounts to intentionally insulting with intent 1o humiliate a4 member of the
Scheduled Caste.

13, Tt is true that chamar is the name ol g caste among Tindus who were
traditionally persons who made leather goods by handicrafl {vide The People
af India by Watson RKave, The Tribes and Castes of the Neorth-Western
Provinces and Oudh by W, Crooke, The Chamears of Uttar Pradesh by A B.
Mukeriji, The Chamar Arvisans by Salish Kumar Sharma, The Tribes and
b Castes of the North-Western India by W. Crooke, cte.) The word “chamar’ is
derived [rom the Hindi word 9737 which means leather.

14. Belore the coming of the British into [ndia, the chamars were a stable
socio-economic proup who were engaged in manulacturing leather poods by
handicralt. As is well known, feudal society was characterised by the feudal
occupational division of labour in society. In other words, every vocation or
oceupation in India became o caste c.g. dhobi (washerman), badhm
{curpenter), lohar (blacksmith), kuwmbhar (potter), cte. The same was the
position in other countrics also during feudal times. Thus, even now many
Britishers have the surngmes Baker, Butcher, Taylor, Smith, Carpenter,
Ciardener, Muson, Turner, cte. which shows that their ancestors belonged 10
these prolessions.

IS, Tt is estimated that before the coming of the British into India about
4% of the population of India was engaged inindustry while the rest of the
population was engaged in agriculture. This industry was no doubt handicrafi
industry, and not mill industry. Nevertheless, there was a very high-level
production of goods in India by these handicrall industries before the coming
of the British, and many of these goods were exported olten up 1o Furope, the
Middle Fast, China, cte. c.g. Dacca mushing Murshidabad silk, and other
kinds ol texnles, cte.

16. A rough and ready test of the level of cconomic development ol g
country is to find oul how much percentage of the population is eagaged in
industry, and how much in agriculture. The greater the pereentage of
population n industry and lesser in agriculture the more prosperous the
country. Thus, the USA, the most prosperous country in the world today has
only about 2 or 3% ol its population in agriculture, while the rest is in
mndustry or services.

17, India was g relutively prosperous country before the coming ol the
British because a high percentage of the people (which could be up to 40%:)
was engaged at that time in industry (though no doubt this was handicraf
industry, not mill industry). Thus, Lord Chive around 1757 (when the Batle
of Plassey was fought) desceribed Murshidabad (which was then the capital of
Bengal) as o city more prosperous than London, vide Glimpyses of World
Hisrory by Tawaharlul Nehru (Third Impression, p. 416, chapter entitled “The
Indian Artisan Goes 1o the Wall”).

5! 18, Whoen the British conguered India they introduced the products of
their mill industry into Indig, and exorbitantly raised the export dutics on the
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Indigan handieralt products. Thereby they practically destroyed the handicraft
idustry in India. The result was that by the end of the British rule hardly
[0%: or cven less of the population ol Tndia was still in the handicrafi
industry, and the rest ol those who woere carlier engaged in the handicraf
mdustry were made uncmployed. Tn this way about 30% ol the population of
India who were employed in handicraft industry became unemployed, and
were driven 1o starvation, destitution, beggary or crime (the thugs and
“erimingl™ tribes were redlly these unemployed scctions of socicly). As an
Fnglish Governor General wrote in 1834, “the bones of the cotton weavers
are bleaching the plains of Indig”.

19, Tn this connection 1t may be noted that in the revenue records in many
States in our country one often finds recorded: ~A, son of B, caste lohar
(smith), vocation agriculture™; or €, son ol L2 caste badhai (carpenter),
vocation agriculure™; or £, son ol H, caste kumhar (potter), vocation
agriculture™, cte. This indicates that the ancestors of these persons were in
those professions, but later they became uncrmployed as British mill industry
destroyed their handicraft. Some people think that il the British had not come
into India an indigenous mill industry would have developed in India, and
India would have become an Indusirial State by the [9th Century, like North
America or Europe, but 1t is not necessary 10 go into this here.

200, The chamars also suflered temribly during this period. The British
industrics ¢.g. Bata almost completely destroyed the vocation ol the chamars,
with the result that while they were a relatively respectable section of socicty
betore the coming of British rule (because they could carn their hivelihood
through manulacture of leather goods) subsequenty they sank in the social
ludder and went down to the lowest strata in society, because they lost their
livelihood and became unemployed.

21, Today the word “chamar™ 1s olien used by people belonging to the
so-called upper castes or even by OBCs as a word of insult, abusce and
derision. Calling g person “chamar™ today is nowadays an abusive lunguage
and is highly offensive. In lact, the word “chamar” when used today is not
normally used to denote a caste but o inteationally insult and humiliate
someone.

22. It may be mentioned that when we interpret Section 300 (0) of the Act
we have to see the purpose for which the Act was enacted. I was obviously
made to prevent indignities, humiliation and harassment to the members of
SC/ST community, as 1s evident [rom the Staternent of Objects and Reasons
of the Act. Hencee, while interpreting Scetion 3(1)(x) ol the Act, we have 1o
tuke into gecount the popular meaning ol the word “chamar™ which 1t has
acquired by usage, and not the ctymological meaning. I we go by the
clymological meaning, we may frustrate the very object ol the Act, and hence
that would not be a correet manner ol interpretation.

23. This is the age ol democracy and equality. No people or community
should be today nsulted or looked down upon, and nobody™s leelings should
be hurt. This s also the spint of our Constitution and s part ol 11s basic
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lcatures. Tlence, 1n our opimon, the so-called upper castes und OBCs should
not use the word “chamar” when addressing a member ol the Scheduled
Custe, even il that person in lact belongs to the “chamar™ caste, because use
of such g word will hurt his feelings. Tn such a country ke ours with so
much diversity—so many religions, castes, cthme and lingoaal groups, cle.—
all commumtics and groups must be treated with respect, and no one should
be looked down upon as an inferior. That is the only way we can keep our
country unmited.

b 24, In our opimon, calling a4 member of the Scheduled Caste chamar’”

with intent to insult or humiliate him in a place within public view is
certainly an offence under Section 3(1)(x) of the Act. Whether there was
intent (o insult or humiliate by using the word “chamar™ will of course
depend on the context in which it was used.

25. A perusal of the FIR clearly shows thatl, prima [acie, an offence is
made out agmnst Appellants 2 and 3. As already stated above, at this stage we
have not 1o see whether the allegations in the FIR are correct or nol. We only
have to see whether treating the FIR allegations as correct an offence s made
ol or not. In our opinion, treating the allegations in the FIR to be correct an
ofifence under Scction 3¢ x) of the Act is prima lacie made out against
Appellants 2 and 3 because it prima lacie scems that the intent of the

d  appellants was to insult or humiliate the lirst informant, and this was done

within the public view.

26. Of course, 11 will be open 1o Appellants 2 and 3 1o put up their
defence at the mmial, and the trial court may or may not accept the correctness
of the allegations in the FIR. TTowever, at this stage we cannot quash the TIR
against them and the tnal must proceed.

27, T.earncd counsel then contended that the alleged act was not
committed 1in a public place and hence does not come within the purview of
Scetion 3(1)(a) of the Act. In this connection it may be noted that the
aforesaid provision does not use the expression “public place™, but instead
the expression usced is “in any place within public view™. Tn our opinion there
15 a clear distinetion between the two expressions.

28. It huas been alleged in the TIR that Vinod Nagar, the first informant,
was insulted by Appellants 2 and 3 (by calling him 4 “chamar”) when he
stood near the car which wuas parked at the gate of the premises. In our
opinion, this was certainly o place within public view, since the gate of g
house is certainly a pluce within public view. Tt could have been a differem

g Mater huad the alleged offence been committed inside a buillding, wnd also

wias not 1n the public view. TTowcever, 1 the oftence s committed owtside the
bullding ¢.g.n a lawn outside o house, and the lawn can be seen by somcone
from the road or lane outside the boundary wall, the lawn would certainly be
a place within the public view. Also, even il the remark s made inside a
building, but some members of the public arc there (not merely relatives or
friends) then also 1t would be an offence since 11 s in the public view. We
must, therefore, not confuse the expression “place within public view™ with
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the expression “public place™. A pluce can be a private place but yet within
the public view. On the other hand, a public place would ordinarily mean g
place which s owned or leased by the Government or the municipality (or
other local body) or gaon sabha or an instrumentality of the State, and not by
private persons or private bodies.

29, Qur Constitution provides Tor equality which includes special help
and care [or the oppressed and weaker sections of society whe have been
historically downtrodden. The SC/ST communities in our opinion are also
equal citizens of the country, and are entitled 10 a life of dignity in view of
Article 21 of the Constitution as interpreted by this Court, 1o the age of
democracy no people and no community should be weated as being inlerior.
However, the trath is that in many parts of our country persons belonging, (o
SC/ST are oppressed, humiliated and insulted. This is a disgrace o our
country.

30. 1n this conncetion it may be mentioned that in America to use the
word “migger” today for an Alnican-American 1s regarded as highly offensive
and is totally unacceptable, cven i it was acceptable 30 years ago. In our
apinion, even if the word “chamar™ was not regarded offensive at one time in
our country, today it is certainly o highly olfensive word when ased in o
derogatory sense o insult and humiliate a person. Henee, it should never be
used with that intent. The use of the word “chamar™ will certainly attract
Scction 3(1)(x) of the Act, 1f from the context it appears that 1t was used 1n g
derogatory sense to insult or humiliate a member of SC/STT.

31. The caste system is o curse on our nation and the sooner it is
destroyed the betier. Tn fact 1t is dividing our country at a time when we must
all be united as Indians il we wish to face the gigantic problems conlranting
us e.g. poverty, unemployment, price rise, corruption, ete. The Scheduled
Cuastes and the Schedules Tribes (Prevention of Atrocitics) Act, 1989 1s g
salutary legislative measure in that direction.

32. [.earned counsel for the appellants submitted that so far as Appellant
I Swaran Singh is concerned, his case, even trealing the allegations in the
IR 1o be correct, doces not attract Scetion 301 of the Act. Learned counsel
submitted that in the FIR it is mentioned that when the first informant Vinod
Nagar complained o Appellant 1 Swaran Singh that his wife and daughter
were insulting him by calling him “chuda-chamar™, Swaran Singh said tha
actually he (Vinod Nagar) is a “chuda-chamar™ and hence, they did not say
anything wrong.

33. We have already stated above that in today’™s context even calling o
person Cchamar” ordinanly amounts 1o intentionally insulting that person
wilh intent o humiliate him. 1t is evident {rom a perusal of the FIR that
Appellant | Swaran Singh joined his wife and daughter in insulting Vinod
Nagar, and he also used (he word “chamar™ in a derogatory sense. However, a
perusal of the IR shows that Swaran Singh did not use these offensive words
1n the public view. There 15 nothing in the FIR 1o show that any member of
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the public was present when Swaran Singh uttered these words, or that the
place where he uttered them was a place which ordinarily could he seen by
a the public. IMence in our opimon no prima facic olfence 1s made out against
Appellaat 1.

34. The High Court in the impugned judgment has observed (in para 16)
that the question whether the appellants indeed uttered the olfending words
with the inention to humiliate the complainant, are matters of evidence. We
lully  agree with this view. Tlence, we find no merit in the appeals of

Appellants 2 and 3, and they are accordingly dismissed. Tlowever, the appeal
of Appellant 1 is allowed, and the proceedings against him are quashed.
There will be no order as to costs,
(2008) 8 Supreme Court Cases 445
(BEFORE TARUN CTIATTERIEE AND LS. BEDL IT.)
ASHOK KIUUMAR . Appellant:
Versus
STATLE O BITIAR AND OTIIERS .. Respondents,
a Civil Appeal No. 3243 of 20087, decided on May 2. 2008

Constitution of India — Art, 226 — Muaintainability — Delay and laches
Sufficient cause Pendency of the review of State Government’s order
causing delay of 4 years in filing writ petition — Held, delay sufficiently
explained

Allowing the appeal, the Supreme Courl
e Jleld:

The writ petition as well as the writ appeal ought not to have been dismissed
by the Division Benceh as well as the Single Judge of the High Court an the
eround of delay and laches because the delay of 4 vears in moving the writ
application against the decision of the State Government was suflficiently
explained by the appellant-writ petitioner. Since the appellant-writ petitioner had
filed a representation/review of the decision of the State GGovernment, it was
expeceted by him that an order should be passed on the said representation/review.
The High Court committed an error in holding that the pendency of the
review/representation of the appellant-writ petitioner could nat be taken 1o be a
eround for condoning the delay after 4 years of the decision of the Stale
Ciovernment. (Paras < and 3)

S8-M/A/BRR3TIC

Advocules who appeared 1t this cose
HLL. Aparwal, Scnior Advocate (Gaurav Agrawal und Dr Kailash Chand, Advocites)
for the Appellant;
Gopal Singh and Mamish Kamar, Advocates, for the Respondents,

ToATsIng ont of ST Noo 104045 of 2007 From the Fanal Order dated 24-1-2007 o the Thigh
Cronnt ol Judicature ot Patmecin LA Noo T3408 of 2005

25



SCC Online Web Edition, Copyright © 2021

Page 1

Thursday, July 08, 2021

Printed For: Ashira Law .
SCC Online Web Edition: http://www.scconline.com
TruePrint™ source: Supreme Court Cases

a

ARUMUGAM SERVAT v STATLE OF TN 405

in Haryana. western Ultar Pradesh and Ryjasthan. Often young couples who
fall in love have to seck shelier in the police lines or protection homes, to
avoild the wrath of kangaroo courts. We have held in Lata Singh case” that
there 1s nothing “honourable™ in “honour™ killings, and they are nothing but
barbaric and brutal murders by bigoted persons with feudal minds. In our
opinion homour killings, for whatever reason. come within the category of the
rarcst of rare cases descrving death punishment. It s time o stamp oul these
barbaric. feudal practices which are a slur on our nation. This 1s nccessary as
a deterrent for such outrageous. uneivilised behaviour. All persons who are
plunning to perpetrate “honour” killings should know that the gallows awail
them.

29. Lot a copy of this judgment be sent o the Registrars General/
Registrars of all the High Courts who shall circulate the same 1o all the
Judges of the Courts. The Registrars General/Registrars of the High Courts
will also circulate copies ol the same (o all the Sessions Judges/Additional
Sessions Judges in the States/Union Territories. Copics of the judgment shall
also he sent ro all the Chief Secretavies/Home Secretaries/Dirvectors General
of Police of all States/Union Territories in the country. The Home Secrctaries
and Directors General of Police will circulate the same ro all SSPs/SPs in the
Starcs/Union Territories for information.

(2011} 6 Supreme Court Cases 405
(BETORE MARKANDEY KATIU AND GYAN SUDITA MISRA. 11)
ARUMUGAM SERVAL .. Appcllant:
Veersms
STATT OF TAMIL NADL) .. Respondent.

Criminal Appcals No. 958 of 20117 with No. 959 of 20117,
decided on April 19,2011

A, Constitution of India — Arts. 15(2), 17 and 21 — Freedom from
discrimination and right to live with dignity — Insulting/hurting anvone’s
feelings on account of his caste, religion, tribe, language, ete., deprecated —
One of the main causes holding up India’s progress is linked to mental
attitude of Indian sociely to regard a section of their own countrymen as
inlerior — This mental attitude is simply unacceptable — SCs, STs, OBCs
and Minorities — Generally (Paras 1 and 8}

Keriforw v, Sterte eof Medhapowhiea, (20010 D SCCTO3 0200 1) | 8SCC (CrivaI L, refied on

B. Constitution of India — Arts. 15(2), 17 and 21 — Caste-based bias —
Two tumbler system prevalent in many parts of State of Tamil Nadu, where
in many tea shops and restaurants, there are scparate tumblers for scerving
tea or other drinks to SCs and non-5Cs — Held, is highly objectionable and

ToATIsing (i of ST (O Noo 8084 of 20090 Freom the Tudsrment il Oreder dated 235-1-2008 of
the High Clonrt of Mudrs in Ol AL Noo 336 of 20600]
oAaising Out of SLP ({rl) Noo 8128 of 2004
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an offence under SC/ST Act — Directions for fixing accountahility on all
related administrative and police officers, not taking nmecessary measures
against such practice, issued — lHence, those practising it, must be
criminally proceeded against and given harsh punishment il found guilty —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989,
5 3 {Para 1)

C. Constitution of India — Arts. 25, 19%1}a) and 21 — Rights to
freedom of conscience and freedom of expression — Right to marry person
of onc’s choice — Inter-caste/religion marriages — “Khap Panchavats™
(“Katta Panchayats’ in Tamil Nadu} decrceing or encouraging honour
killings ol or other atrocities in institutionalised way against boys and girls
ol different castes and religions, who wished 1o get married or had been
married, or interference with personal lives of such people — These are acts
ol barbarism and feudal mentality — Need for ruthlessly stamping them out
— Necessary directions Lo prevent such atrocious acts, issued — Penal Code,
1860 — S. 302 — Human and Civil Rights — Right to marry
Tield

“Khap Panchayuts” (known as “Katin Panchayuals™ in Tamil Nudu} often
decree or encourage honour killings or other atrocities in an istitubionahised way
on boys and girls of different castes and religion, who wish 1o gel mamied or
have been married, or interfere with the personal lives of people. This is wholly
illegal and has to be ruthlessly stamped out. As alrcady stated in Lata Singh case,
(20063 5 SCC 475, there is nothing honourable in honour killing or other
atrocitics and, in fact, it is nothing but barbaric and shameful murder. Other
atrocitics in respect of personal lives of people committed by brutal, feudal
minded persons deserve harsh punishment. Only in this way, soch acts of
barbarism and feudal mentality, can be stamped out. Morcover, these acts take
the lTuw 1nto their own hands, and amount 1o kangaroo courts, which are wholly
llegal. (Puras 11 and 12)

Frstee Strght v, Steate of TP (20000 5 SCCAT5 0200603 2 SCC (Criy 478, folfowed

Hencee, the administrative and police officials arc directed to take strong
measures 1o prevent such atrocious acts. I any such inaidents happen, apart [rom
instituting criminal procecdings against those responsible for such atrocitics, the
Stare Government is directed to immediately suspend the District Magistrate/
Collector and SS1I/5Ps of the district as well as other officials concerned and
charge shect them and proceed against them departmentally, if they do not
(/) prevent the incident if it has not alrcady occurred but they have knowledge of
it in advance, or (2} if it has occurred, they do not promplly apprehend the
culprits and others involved and institule criminal procecdings against them, as
they will he deemed to be directly or indireetly accountable in this connection.

(Para 13)

. 8Cs, 8Ts, OBCs and Minorities — Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act, 1989 — S, 3i1)(x}) — Cas¢ of insulting
person of Scheduled Caste, by calling him by his caste name in a derogatory
sense Lo insull, and causing injuri¢s thercalter — Conviction confirmed —
(n an altercation between appellant-accused (belonging to Backward
Caste) and complainants PWs | and 2 (belonging to Scheduled Casted,
appcllant A insulted P'W 1 by saying “vou arc a pallapaval and cating
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deadly cow beef™, and thercafter, appellants caused injurics to hoth of them
— Held, appcllants belonged to Backward Caste, whereas complainants
belanged to ““Pallan™ caste, which is a Scheduled Caste in Tamil Nadu —
Word “Pallan” no doubt denotes a specific caste, but it is also a word used in
a derogatory sense o insult someone — Even calling a person a “Pallan™, if’
used with intent to insult a3 member of Scheduled Caste, is an oflfence under
5. 3(1)x) — To call a person as a “pallapayal” in Tamil Nadu is ¢ven more
insulting, and hence is ¢ven more an offence — Hence, use ol words
“Pallan™ or “pallapayal™, with intent to insult, is highly objectionable and is
also an offenee under SC/ST Act — It is just unacceptable in this modern
age — Appellants behaved like uncivilised savages, and henee, deserve no
merey — Copy of instant judgment directed to be widely circulated
(Paras d 07,9, 14 and 15}
Sveskear Stagh v, Stecre, (20081 8 SCC 435 (2008 3 SCC Oy 327, redied on
Appeals dismissed Y-D/4T7958/CR
Advocates who appeared in this case :
.S Rajan, Senior Advocate [S1) Dwarakanath (Tor [Dro Kailash Chand), PV
Yogeswaran and S Thananjayan, Advocates] Tor the appearing parties.

Chronological list of cases cited o page(s)
o200 0 D 8CC T3 200 Ly | SCC (i) 401, Keeddeos v, State of Melvarashtrg 408y
20 PZ20081 8 SCC 35 002008 3 SCCCri) 527, Sveerrent Stugh v, Stne 408y

002006 S SCC AT 020000 2800 (Crit 478, Lt Singh v, Stete of U F, A09g-h 4101
The Judgment of the Courr was delivered by
MARKANDEY KATJU, J.—
“Har zarre par ok qaifivat-e-neemshiobi fid
Al saaki-e-davraan yelt punahon ki gheadi hai
— [iraq Gorakhpur
"We hold these truths to be self-evident, that all men are created equal,
that they are endowed by their Creator by certain inalicnable rights, that
among these ace life, liberty, and the pursuit of happiness.”
— American Declararion of Independence, 1770
(ver two centuries have passcd  since Thomuas  Jelferson wrote  thosce
memorable words, which are sull ringing i history, but a large section of
Indian sociely sull regard a scction of their own countrymen as inferior. This
mental attitude 15 simply unacceplable in the moderm age, and it 1s one of the
muin causes holding up the country’s progress.

2. Leave granted. These appeals have been liled against the common
Judgment and order of the Madras High Couort dated 25-1-2008 in Criminal
Appceals Nos. 536-37 of 2001 upholding the judgment ol the learned 4ih
Additional District und Scssions Judge, Madural.

3. The allegation against the appellants is that on [-7-1999, there was an
altercation  between  the  appellants and  the  complainants Pw 1,
Panneerselvam and Pw 2, Mahamani in a temple festival regarding the
method of tving bullocks in the Jallikarnu. The appellant, Arumugam Servai
then insulted PW 1 by saving “you are a pallapayal and ecating deadly cow
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beel”, Then Accuscd 1. 7 and 9 attacked PW 1 with sticks causing him
njurics on his left shoulder. When PW 2 Mahamani intervened he was
altacked by the accused with sticks. and he sustained a fracture on his head.
on which there was a laccraled wound. Apart from the two injured
cycwlinesses, there are 3 other cyewitnesses o the occurrence. The doctor
has testified to the mjurics. The head Iracture on Mahamani indicates the
deadly mtent of the accuscd.

4. Both the courts below have belicved the prosceution case. and we sce
no reason to differ. We have carclully peruscd the testimony of the witnesscs.
und we sce no reason to disbelicve them.

5. The accused belong (o the “Serval” caste which is a Backwuard Caste.
whereas the complaimnants belong (o the “Pallan™ caste which 1s a Scheduled
Caste in Tamil Nadu. The word “Pallan™ no doubt denotes a specific caste.
but 1t 15 also a word used i a derogatory sense Lo nsull someone (Just as i
North India the word “*Chamar” denotes a specific caste, but it s also used in
a derogatory sense to insult someone). Even calling a person a “Pallan”, if
used with rhe intenr to insult a memhber of the Scheduled Caste is, in our
opinion. an offence under Section 3(1)x) of the Scheduled Casres and the
Scheduled Tribes (Prevention of Atrocities) Act, 1989 (hereinafter referred to
as “the SC/ST Act™). To call a person as a “pallapayal”™ in Tamil Nadu is cven
mowe insulting, and hence is even more an offence.

6. Similarly, in lamil Nadu there is a caste called ““Parayan™ bur the word
“Paravan” 1s also used in o derogatory sense. The word “paraparayan™ 1s cven
more derogatory.

7. In our opimion use of the words “Pallan™, “pallapayal”. “Parayan™ or
"paraparavan’” with intent to insult 1s highly objectionable and is also an
offence under the SC/ST Act. It 15 just unaceeptlable in the modern age. just
as the words "Nigger™ or “Negro™ are unacceplable lor African-Americuns
today (cven i they woere acceptlable 50 years ago). In the prescul case., 1t 1s
obvious that the word “pallupayal” was used by Accused | (o msult
Panneerselvam. Henee, it was clearly an offence under the SC/ST Act.

8. In the modern age nobody’s feclings should he hurt. In particular in a
country like India with so much diversity (sce in this connection the decision
of this Court in Kailas v. State of Maharasitra!) we must take care not to
insult anyone’s feelings on account of his casre. religion. tribe, language, ctc.
Only then can we keep our country united and strong.

Y. In Swaran Singh v. State? this Court observed (vide SCC paras 21-24)
as under: (SCC pp. 442-43)

27 Today the word “Chamar’ is often used by people belonging to
the so-called upper castes or even by OBCs us a word ol insull. abuse and
deriston. Clalling a4 person “Chamar™ today 1s nowadays an abusive
language and is highly offensive. In fact, the word *Chamar” when used

PO2nim b SCC 793002001 1800 (Cn) AG]
200K R RCUTAE3 220087 3 8O0 (CnT 227 0 (2008 12 8¢ 132
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today s not normally used to denote a caste but to intentionally insult

and humiliale someone.

22, It may be mentioned that when we interpret Scetiom 3{ () of the
Act we have to see the purpose for which the Act was enacted. Tt was
obviously made o prevent indignitics. humiliation and harassment o the
members of SC/ST community, as is evident from the Statemenr of
Objects and Reasons of the Act. tlence, while interpreting Section
() of the Act, we have o take o account the popular meaning of
the word *Chamar’ which it has acquired by usage, and not the
clymological meaning. II' we go by the clymological meaning, we may
frustrate the very object of the Act, und henee that would not be a correct
manncr of interpretation.

23. This is the age of democracy and equality. No pecople or
communirty should be today insulted or looked down upon. and nobody’s
feelings should be hurt, This 1s also the spirit of our Constitution and 1s
part of its basic fcatures. Hence. i our opinion, the so-called upper
custes und OBCs should not use the word *Chamar” when addressing a
member of the Scheduled Caste. even (f thal person in fact belongs Lo the
‘Chamar” caste. becavse use of such a word will hurt his feclings. In such
a country like ours with so much diversity  so many religions, castes.
cthonic and lingual groups. cte.  all communitcs and groups must be
trcated with respect. and no one should be looked down upon as an
mlcerior. That 1s the only way we can kecp our country united.

24, In ouwr opimon. cualling a member of the Scheduled Caste
*Chamar® with intent to insult or humiliate him in a place within public
view is certainly an offence under Secrion 3(1)(x) of the Act. Whether
there was intent to insult or humiliate by using the word *Chamar” will of
course depend on the context in which it was uscd.”

10. We would also like to mention the highly objectionable two tumhler
system prevalent in many parts of lamil Nadu. This system is that in many
tca shops and restaurants there are separate tumblers for serving tea or other
drinks to Scheduled Custe persons and non-Scheduled Caste persons. In our
opinion. this is highly objectionable. and 1s an offence under the SC/ST Act.
and hencee those practising it must be cruninally procecded agaimst and given
harsh punishment o found guilly. All adminmistrative and police officers will
be accountable and departmentully procecded against if. despite having
knowledge of any such practice in the arca under their jurnsdiction they do
not launch criminal procecdings agaimst the culprits.

11. In Lata Singh v. Stare of U.PYlhis Courl observed (vide SCC
paras 14-18) as under: (SCC pp. 479-80)

“i4 This case reveals a shocking state of affairs. There 1s no dispute
that the peritioner is a major and was at all relevanr times a major. Hence
she is Itee w marry anyone she likes or live with anyvone she likes. There

3200673 SOC AT (20067 2 800 (On) A78
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is no bar to an inrer-casre marriage under the Hindu Marriage Act or any
other law. Hence. we camot see what offence was committed by the
petitioner. her husband or her hushand’s relatives.

/5. We arc of the opinion that no offence was committed by any of
the accuscd [the couple who had an inter-caste marriage] and the whole
criminal casc in question is an abuse of the process of the court as well as
of the administrative machinery at the instance of rthe petitioner’s
brothers who were only furious because the petiioner married oultside
her caste. We are disrressed o note thar instead of taking acrion against
the petitioner’s brothers for their unlaw{ul and high-handed acts {details
ol which have been sct oul above). the police has mstecad procecded
against the petitioner’s hushand and his relatives.

f6. Since several such instances are coming to our knowledge of
harassment, threats and violence against yvoung men and women who
marry outside thewr caste, we feel 1l necessary to make some general
comments on the matter. "The nation is passing through a crucial
transitional period in our history, and this Court cannot remain silenr in
multers of great public concemn. such as the present one.

I'7. The caste system 1s a curse 011 the nation and the sooncr 1t 1s
destroyed the betrer. In facr, it is dividing the nation ar a time when we
have 10 be uniled 1o JTace the challenges before the nation unitedly.
llence, infer-caste marriages are in fact in the national interest as they
will result in destroving the caste system. However, disturbing news is
coming Irom scveral parts of the country that young men and women
who undergo inter-caste matriage, are threatened with vielence, or
violence 1s actually committed on them. In our opinion. such acts of
violence or threals or harassment arc wholly illegal and those who
commit them must be severely punished. This is a free and democratic
country, and once a person becomes a majoer he or she can marry
whosocver he/she likes. If the parents of the boy or girl do not approve of
such inter-caste o inter-religious manriage the maximum they can do s
that they can cut-off social relations with the son or the daughrer, but they
cannot give threals or commit or mstigate acts of violence and cannot
harass the person who undergoes such inter-caste or inter-religious
marriage. We, therefore, direet that the administration/police aurhorities
throughout the country will sce to it that 1l any boy or girl who 1s 4 major
wiidergoes inter-caste or inter-religious marriage with a woman or man
who 1s a major. the couple 1s not harassed by anyonce nor subjected o
threats or acts of violence, and anyone who gives such threats or harasscs
or commits acts of violence cither himself or ar his instigation. is taken to
task by mstituting criminal procecdings by the police against such
persons and further stern action is taken against such persons as provided
by law.
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/8. We sometimes hear of “honour” killings of such persons who
undergo mler-caste or inter-religious marriage of their own free will.
T'here s nothing honourable in such killings, and in fact they are nothing
but barbaric and shameful acts of murder committed by brutal. leodal-
minded persons who descerve harsh punishment. Only i this way can we
stamp out such acts of harharism.”

12, We have in recent years heard of “Khap Panchavats” (known as
“Katta Panchayats™ i Tamil Nadu) which olten decree or encourage honour
killings or other atrocities in an institutionalised way on boys and girls of
different castes and religion, who wish (o get married or have been muarriced,
or uterfere with the personal lives of people. We arc of the opinion that this
is wholly illegal and has to be rurhlessly stamped our. As already srared in
Lata Stngh case’. (here is nothing honourable in honour killing or other
atrocitics and. in fact. it is nothing but barbaric and shameful murder. Other
atrocitics m respect ol persomal lives of people committed by brutal, feodal-
minded persons deserve harsh punishment. Only in this way can we stamp
out such acts of barbarism and feudal mentality. Morcover, these acts take the
law into their own hands, and amount to kangaroo courts, which arc wholly
illegal.

13. Henee. we direct the administrative and police officials to take strong
measures 1o prevent such atrocious acts. If any such incidents happen., apart
from instituting criminal proceedings against those responsible for such
atrocitics, the State Government 1s directed to immediatiely suspend  the
District Magistrate/Collector and SS5P/SPs of the district as well as other
officials concerned and charge-sheer them and proceed against them
departmentally if they do not /7) prevent the imeident if it has not alrcady
occurred hut they have knowledge of it in advance, or (23 if it has occurred,
they do not promptly apprehend the culprits and others involved and institute
criminal proceedings agamst them, as i owr opimion they will be decmed to
be dircclly or indircetly accountable in this connection.

14. The appellants in the present casce have behaved like uncivilised
savages, and hence deserve no merecy. Wirth these obscrvations the appeals are
dismisscd.

15. A copy of this judgmoent shall be scut 1o all Chiel Sceretaries, Home
Scerctaries and Directors General of Police in all States and Union Territories
ol India with the direction that it should be circolated to all officers up o the
level ol District Magistrates and 8SPs/SPs {or stricl compliance. A copy will
also he sent to the Registrars General/Registrars of all the High Courts who
will circulate il o all Hon™ble Judges of the Courl.
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2017 SCC OnLine Del 8942 : (2017) 165 DRJ 128

In the High Court of Delhi at New Delhi
(BEFORE VIPIN SANGHI, J.)

Ms. Gayatri @ Apurna Singh ..... Petitioner

Mr. Puneet Mittal, Mr. Aman Sareen, Ms. Nidhi Raj Bindra & Ms. Aarushi Tangai,
Advocates.

V.
State & Anr. ..... Respondents
Ms. Nandita Rao, ASC along with ACP Diwan Chand Sharma, for the State.
Mr. Hem C. Vashishst, Advocate for respondent No. 2.
W.P.(CRL) 3083/2016
Decided on July 3, 2017, [Judgment reserved on : 09.02.2017]

Scheduled Castes & Scheduled Tribes (Prevention of Atrocities) Act,1989 — S. 3(1)(x) —
Ingredients of offence — There should be intentional insult or intimidation by a person, who
is not a member of SC or ST — Insult must be with an intent to humiliate member of SC or
ST

Complainant alleging that accused continuously harassing her by abusing her caste on
social network sites/facebook — Complainant enclosed certain printouts, wherein accused
claimed that she belongs to Rajput community and that persons belonging to ‘Dhobi’
community have no standard of living — Pertinently, S. 3(1)(x) of Act does not require that
intentional insult or intimidation with intention to humiliate a member of Scheduled Caste or
Scheduled Tribe should take place in presence of said member of Scheduled Caste or
Scheduled Tribe — Even if victim is not present and behind his/her back, offending insult or
intimidation with intention to humiliate him/her takes place, same would be culpable
provided it takes place within public view — It would make no difference whether privacy
settings are set by author of offending post to “private” or “public” — Complainant does not
claim that utterances made by petitioner on her facebook ‘wall’ were made in full public
view directed against her, or that there were witnesses when said utterances were so made
and directed against her, or till time offending posts remained on wall of facebook account of
petitioner — She does not name any other person, a member of public who may have read
allegedly offending posts of petitioner put up on facebook wall — Necessary ingredients of
offence constituted under S. 3(1)(x) of Scheduled Castes & Scheduled Tribes Act, are not
made out on reading of complaint/FIR — FIR as well as proceedings qua petitioner, are
liable to be quashed.

(Paras 45, 48 and 49)

D.P. Vats v. State, 2002 (99) DLT 167; State v. Om Prakash Rana, 2014 (1) JCC 657; Daya
Bhatnagar v. State, 2004 (109) DLT 915; Smt. Usha Chopra v. State, 115 (2004) DLT 91;
Kanhaiya Paswan v. State, 2012 (4) ILR (Del) 509; and Kusum Lata v. State, 2016 (4) AD (Delhi)
362; Ram Nath Sachdeva v. Govt. of N.C.T. of Delhi, 2001 (60) DRJ 106; Ram Babu v. State of
Madhya Pradesh, (2009) 7 SCC 194, referred to.

Manoj Kumar Sharma v. Sate of Chhattisgarh, 2016 (97) ALLCC 926; State of Haryana v. Ch.
Bhajan Lal, 1992 Supp (1) SCC 335 : AIR 1992 SC 604; Swaran Singh v. State, (2008) Cri LJ
4369; Indian Oil Corporation v. NEPC India Ltd., (2006) 6 SCC 736 : AIR 2006 SC 2780 (vide
para 12); State of Orissa v. Saroj Kumar, (2005) 13 SCC 540, relied on.

The Judgment of the Court was delivered by
VIPIN SANGHI, J.:— The petitioner has preferred the present writ petition to seek a
writ quashing FIR No. 1162/2015 registered at Police Station - Saket, New Delhi under

Section 3(1)(x) of the Scheduled Castes & Scheduled Tribes (Prevention of Atrocities)
Act, 1989 (hereinafter referred to as “SC/ST Act” for short), and the proceedings
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arising therefrom. The aforesaid FIR has been registered on the complaint of
respondent No. 2.

2. The petitioner/accused and the respondent No. 2/complainant are co-sisters.
They are married to two brothers. According to the petitioner, the mother-in-law of the
petitioner severed her relationship from the husband of respondent No. 2 sometime in
August 2015 and disowned him from all her movable and immovable properties. The
said development has led to respondent No. 2 becoming inimical towards the
petitioner and her family members.

3. The case of the complainant/respondent no. 2 in her complaint-on the basis of
which the aforesaid FIR has been registered, is that the petitioner:

“is continuously harassing and abusing on my caste on social network
sites/facebook). Since 18 July 15 till today 1 Aug 15 she is updating a bad words
like cheap, kutta, donkey etc for DHOBHI's. As | also belong from DHOBHI category,
it is unacceptable for me. | want you to take a legal action according to SC/ST Act
as it is very insulting & dominating updates put by her for DHOBHI community.”

(emphasis supplied)

4. Along with her complaint, the complainant also enclosed certain printouts,
wherein the petitioner/accused claimed that she belongs to Rajput community, and
that persons belonging to the ‘Dhobi’ community have no standard of living and they
are cheap people. The aforesaid printouts are from the facebook account of the
petitioner. The complainant made the aforesaid complaint dated 02.08.2015, which
was diarised on 03.08.2015 vide Diary No. 872-LC.

5. Since, it is the utterances attributed to the petitioner on her facebook “Wall”
which form the basis of the FIR in question, | consider it appropriate to set out the
posts attributed to the petitioner on her facebook ‘wall’. The same are as follows:

“Gayatri Singh

July 28 at 11 : 53pm Edited

Pehla Gadha : Yaar Main Jis Dhobi Ke Ghar Kaam Karta Hoo, Vo Mujhe Bahut
Marta Hai.

Doosra Gadha : Tu Ghar Chor Kar Bhaag Kyo Nahi Jata.

Pehla Gadha : Kya Batau Yaar Dhobi Ki Ek Ladki Hai, choti DHOBAN Vo Jab Bhi
Shararat Karti Hai To Dhobi Kehta Hai Ki Teri Shaadi Kisi Gadhe Se Kar Dunga.

Bas Yeh Soch Kar Ruka Hua Hoo.

Moral of the story that Dhoban is Brand ambassador of fools & donkeys
and only they r follow her always”

(Emphasis supplied)

“Gayatri Singh

12 hrs Edited

U hv find many DHOBI jokes on biggest social site of Google like DHOBI ka kutta
na ghar ka na ghaat ka, u understand na what | want to say so please increase ur
level of education first bcoz I am not a Kid I am a daughter of Rajput - feeling
super.”

“Gayatri Singh

July 29 at 11 : 13pm

Joke : one Fb user apne dost se apne dushman ke bare mein baat karte hue
kahta hai who hamesha mera fb account check karta rahta hai aur mujhe follow
karta hai par mujhe to yein sab karne mein koi interest nahi ...

Kamina Dost : agar tum bhi uska fb account check nahi karte rahte ho to how do
u know that he checked always????

Moral of the story : for example If u can eat ashirwad mill flour so that's not
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mean that nobody can eat that bcoz every one prefer brand 1st who live the life with

hight standard always but low standard people always try to prove it and speak

again & again that | hv standard. It's called cheep people and only one brand
available for these people : DHOBI BRAND - feeling naughty.”
(emphasis supplied)

6. Ms. Rao, learned ASC, who appears for the State has tendered in Court the
aforesaid printouts, which show that they have been printed by accessing the facebook
page of the petitioner by a person disclosing her identity as “Veronica”. The said
printouts have been taken between 31.07.2015 and 01.08.2015.

7. The submission of the petitioner is that a reading of the complaint - on the basis
of which the aforesaid FIR has been registered; the FIR, and; the contents of the
aforesaid printouts, does not disclose commission of an offence under Section 3(1)(x)
of the SC/ST Act.

8. Section 3(1)(x) of the SC/ST Act at the relevant time, i.e. in July 2015 read as
follows:

“3.(1) Whoever, not being a member of a Scheduled Caste or a Scheduled Tribe,-
(X) intentionally insults or intimidates with intent to humiliate a member of a
Scheduled Caste or a Scheduled Tribe in any place within public view; ... ... ...

shall be punishable with imprisonment for a term which shall not be less than six
months but which may extend to five years and with fine.”
(emphasis supplied)
9. | may observe that Section 3(1) has been substituted by Section 4(i) of Act 1 of
2016 with effect from 26.01.2016.

10. The submission of Mr. Mittal, learned counsel for the petitioner is that to
constitute an offence under Section 3(1)(x) of the SC/ST Act, it is essential that the
accused should intentionally insult, or intimidate with intention to humiliate “a
member of a Scheduled Caste or a Scheduled Tribe”. He submits that the use of the
expression “a member” shows that the Legislature intended to make an offence - the
insult, or intimidation with intention to humiliate, a particular member of the
Scheduled Caste, or a Scheduled Tribe, and not a generalized community of Scheduled
Caste, or Scheduled Tribe.

11. Mr. Mittal submits that in the present case, the facebook posts attributed to the
petitioner, even if they are assumed to be true to have been posted by the petitioner
on her facebook wall, do not disclose the intentional insult or humiliation - with
intention to humiliate any individual, much less, the complainant as there is no
mention of the name of any individual. There is no basis to claim that the said post
was directed against, and obviously against, the complainant.

12. Mr. Mittal submits that in the post attributed to the petitioner of 28.07.2015 at
11 : 53 p.m., the objectionable content is as follows:

“Moral of the story that Dhoban is Brand ambassador of fools & donkeys and only
they r follow her always”

13. Mr. Mittal submits that the said post is directed against the females of the
‘Dhobi’ community in general, and not against any specific individual, much less
against the complainant.

14. Similarly, Mr. Mittal submits that the post attributed to the petitioner of
29.07.2015 at 11 : 13 p.m., does not name or refer to the complainant, and the only
alleged insulting or intimidating words are “it is called cheep people and only one
brand available for these people : DHOBI BRAND -... ... ... ”, which is also a generalised
comment and not directed against any individual, much less, the complainant.

15. Mr. Mittal submits that in the present case, the facebook pages relied upon by
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the complainant have apparently been accessed with the identity of ‘Veronica’. He
submits that the petitioner had blocked respondent No. 2 from accessing her facebook
account - meaning thereby, that she would not be able to access the facebook account
of the petitioner, and not read the posts found on the facebook ‘wall’ of the petitioner.
This itself shows that the allegedly offending posts were certainly not insults or
intimidations intended to humiliate the complainant, as they were not directed at her,
and were not intended to be seen or read by her. However, respondent No. 2, had
deliberately used a pseudo name and a false identity to be able to open the facebook
account of the petitioner, and to read the posts on the facebook ‘wall’ attributed to the
petitioner.

16. Mr. Mittal submits that the petitioner is entitled to her views and to share her
views within her own friend circle, who are members/subscribers on facebook. He
submits that if someone ventures into the facebook account of another, uninvited, and
by assuming a pseudo name, such a person does so at his/her own peril and cannot
claim that the posts on the facebook ‘wall’ of the member's account accessed were
intentional insults, or intimidations with intention to humiliate such a person, who is a
member of a Scheduled Caste or a Scheduled Tribe. In support of his submissions, Mr.
Mittal has placed reliance on a Division Bench judgment of this Court in D.P. Vats v.
State, 2002 (99) DLT 167.

17. Mr. Mittal submits that, firstly, there has to be intentional insult, or intimidation
with intention to humiliate a particular person. The person accused of the offence
under Section 3(1)(x) of the SC/ST Act should have knowledge that the particular
person/victim is a member of a Scheduled Caste, or a Scheduled Tribe. If he had no
knowledge that the caste of the person against whom the intentional insult, or
intimidation with intention to humiliate is directed, was a scheduled caste or
scheduled tribe, no offence under Section 3(1)(x) of the SC/ST Act would be made
out.

18. Similarly, if utterances of the accused were not directed against a particular
member of SC/ST - in contradistinction with the community of SC/ST as a whole, the
offence under Section 3(1)(x) of the SC/ST Act would not be made out. Mr. Mittal
submits that in D.P. Vats (supra), the expression “a member” has been interpreted by
the Division Bench to mean that the intentional insult, or intimidation with intention to
humiliate must be directed against an individual member, and not against a group of
members, or the crowd, or public in general - though they may comprise of persons
belonging to SC/ST community. If the intentional insult, or intimidation with intention
to humiliate when made is in generalized terms against all and sundry, and not
against a specific individual of the particular SC/ST community, it would not make out
an offence under Section 3(1)(x) of the SC/ST Act.

19. Mr. Mittal submits that in the facts of the present case, the alleged intentional
insult, or intimidation with a view to cause humiliation was not made against the
complainant in particular - who belongs to the Dhobi community. This is for the reason
that the petitioner had not added the complainant as a friend and, therefore, she
would not get to see the posts put up by the petitioner/accused on her facebook ‘wall’
automatically. In fact, the petitioner had blocked the complainant, and she could not
have accessed the facebook account ‘wall’ of the petitioner, except by faking her
identity - which she did. The petitioner/accused had no reason to assume that the
complainant would, of her own volition, visit the facebook page/wall of the petitioner
to read the petitioner's posts by assuming a false identity. Mr. Mittal submits that in
these circumstances, there was no question of the petitioner having the intention of
insulting, or intimidating with a view to cause humiliation to any specific person, much
less respondent No. 2. Moreover, since the facebook posts attributed to the petitioner
do not specifically mention the complainant directly, or by obvious implication, it
cannot be said that the intentional insult/intimidation with a view to cause
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humiliation, was directed against respondent No. 2 on account of her being a member
of the Dhobi community. Like in the case of D.P. Vats (supra), in the present case, the
utterances/posts attributed to the petitioner on her facebook ‘wall’ are in generalized
terms, and not attributed directed against any particular person, much less
respondent No. 2.

20. Mr. Mittal in support of his contention that the provisions of the SC & ST Act are
not attracted, places reliance on State v. Om Prakash Rana, 2014 (1) JCC 657.

21. Mr. Mittal further submits that the said insult or intimidation, with intention to
humiliate, should take place at a place which is “within public view”. He submits that
the alleged posts are claimed to have been put up by the petitioner on the ‘wall’ of her
facebook account which, according to Mr. Mittal, is not “a place within public view”. Mr.
Mittal submits that the posts put up on his ‘wall’ by the facebook account holder
member/subscriber - even when the privacy setting is set to “public”’, must be shown
to have been read by a member of the public, i.e. it must be claimed to have been
read by a member of the public, which is not the case in hand. Mr. Mittal submits that
the posts on his/her facebook ‘wall’ put up by a member/subscriber are accessible to
those who are befriended by the member/subscriber. Merely because the facebook
profile of the petitioner shows that the same had been edited to ‘public’ - so as to
make it accessible to the public generally, the same cannot be labeled as a place
within public view, since, to view the said post a member of the public would have to
visit the facebook account of the petitioner by disclosing his or her identity. Anybody,
who does not so access the facebook account of the petitioner would not become
aware of what has been posted by the petitioner on her facebook ‘wall’. He submits
that it is not the case of respondent No. 2/complainant that any member of the public
who is a stranger to the petitioner and the complainant/respondent No. 2 has visited
the facebook page of the petitioner and viewed the posts put up by the petitioner on
her facebook “wall”.

22. Mr. Mittal places reliance on several cases dealing with the interpretation of the
expression ‘public view’' - viz. Daya Bhatnagar v. State, 2004 (109) DLT 915; Smt.
Usha Chopra v. State, 115 (2004) DLT 91; Kanhaiya Paswan v. State, 2012 (4) ILR
(Del) 509; and Kusum Lata v. State, 2016 (4) AD (Delhi) 362.

23. Mr. Mittal submits that the privacy setting of the facebook account of the
petitioner, even though edited to ‘public’ - to enable any other facebook user to view
the petitioner's posts on her ‘wall’, does not make the same a “place within public
view”. Mr. Mittal also placed reliance on Ram Nath Sachdeva v. Govt. of N.C.T. of
Delhi, 2001 (60) DRJ 106, wherein the learned judge observed as follows:

“5. .. Thus, as per the prosecution case, only the complainant who was
accompanied by Shashi Pal, was present inside the house at the time the petitioner
allegedly insulted him by uttering the remarks as noted in complaint. In my view,
such insult not being ‘within public view’ would not attract said clause(x) of Section
3(1) of the Act. As laid down in the decision in State of Haryana v. Ch. Bhajan Lal,
1992 Supp (1) SCC 335 : AIR 1992 SC 604 one of the categories wherein power
under section 482 Cr.P.C. can be exercised is where the allegations made in the FIR
or complaint even if they are taken on their face value and accepted in their entirety
do not prima facie constitute any offence or make out a case against the accused...”.
24. The State has opposed the petition. Learned ASC submits that on a perusal of

the allegations contained in the FIR, it cannot be said that the ingredients of the
offence under section 3(1)(x) of the SC/ST Act are not present. She submits that the
present petition is premised on disputed questions of fact, which would require a trial.

25. Ms. Rao places reliance on Ram Babu v. State of Madhya Pradesh, (2009) 7 SCC
194, in support of her submission that at this stage when the investigation is in
progress and the charge sheet has not even been filed, this Court would not examine
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whether there is any truth in the allegations made. The only question that this Court
would consider is whether, on the basis of the allegations contained in the FIR, a
cognizable offence or offences are made out against the petitioner/accused. The
allegations made in the complaint are to be taken as they are, without adding or
subtracting anything and only if this Court finds that no cognizable offence is made
out even if the allegations are considered to be truthful, would this Court quash the
FIR and the proceedings arising therefrom in exercise of powers u/s 482 Cr PC. Ms.
Rao submits that the intention of the petitioner while making offending posts on the
‘wall’ of her facebook account was clearly to insult and/or intimidate with an intent to
humiliate respondent no. 2, whom she knows is a member of a Scheduled Caste,
namely, “Dhobi” caste. She submits that the petitioner has herself narrated that she
and respondent no. 2 are co-sisters i.e. they are married to two brothers and there is
acrimony between the two families. It is precisely for this reason that the petitioner
had picked the “Dhobi” community for making insulting and humiliating statements.
The petitioner was aware of the fact that respondent no. 2 and others of her
community could log into the facebook account of the petitioner and view the posts
uploaded by the petitioner on her facebook ‘wall’.

26. Ms. Rao submits that the petitioner deliberately edited the privacy status of her
account from ‘private’ to ‘public’, so as to enable the reading of her insulting and
humiliating posts against the members of the ‘Dhobi’ community by the public. The
offending posts uploaded by the petitioner are directed against, and only against
respondent no. 2, since respondent no. 2 belongs to the ‘Dhobi’ community; is the
sister-in-law of the petitioner, and; has an acrimonious relationship with the
petitioner. Otherwise, there was no reason for the petitioner to harbor ill-will against
the members of the ‘Dhobi’ community.

27. Ms. Rao further submits that during the course of investigation,
petitioner/Gayatri Singh was examined in the presence of her husband and lady
officer, and she accepted the fact that she made the facebook posts in question by
using her mobile phone, model name Lenovo S850, which was later thrown away by
her, by claiming that the same was damaged by her daughter. Consequently, Section
201 IPC was added in the FIR. Respondent No. 2 has adopted the aforesaid
submissions of Ms. Rao.

28. In Manoj Kumar Sharma v. Sate of Chhattisgarh, 2016 (97) ALLCC 926, the
Supreme Court re-stated the factors to be considered by the Court while examining a
prayer for quashing of an F.l1.R. The Court observed as follows:

“In State of Haryana v. Bhajan Lal 1992 Supp (1) SCC 335, wherein this Court
also stated that though it may not be possible to lay down any precise, clearly
defined, sufficiently channelised and inflexible guidelines or rigid formulae or to
give an exhaustive list of myriad kinds of cases wherein power Under Section 482 of
the Code for quashing of the FIR should be exercised, there are circumstances
where the Court may be justified in exercising such jurisdiction. These are, where
the FIR does not prima facie constitute any offence, does not disclose a
cognizable offence justifying investigation by the police; where the
allegations are so absurd and inherently improbable on the basis of which no
prudent person can ever reach a just conclusion that there is sufficient ground for
proceeding against the accused; where there is an expressed legal bar engrafted in
any of the provisions of the Code; and where a criminal proceeding is manifestly
attended with mala fide and/or where the proceeding is maliciously instituted with
an ulterior motive for wreaking vengeance on the accused and with a view to spite
him due to private and personal grudge. Despite stating these grounds, the Court
unambiguously uttered a note of caution to the effect that the power of quashing a
criminal proceeding should be exercised very sparingly and with circumspection and
that too. in the rarest of rare cases: the Court also warned that the Court would
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not be justified in embarking upon an enquiry as to the reliability or
genuineness or otherwise of the allegations made in the FIR or the
complaint and that the extraordinary or inherent powers do not confer an
arbitrary jurisdiction on the Court to act according to its whims or caprice.”
(emphasis supplied)
29. Further, the Supreme Court in Swaran Singh v. State, (2008) Cri LJ 4369, has
observed in paragraph 8 as under:

“It may be noted that the trial has still to be held and the appellants will have an
opportunity of establishing their innocence in the trial. At this stage all that the
High Court can see in the petition under Section 482 Cr.P.C. or in a writ petition, is
whether on a perusal of the FIR, treating the allegations to be correct, a
criminal offence is prima facie made out or not or whether there is any
statutory bar vide Indian Oil Corporation v. NEPC India Ltd. (2006) 6 SCC 736 : AIR
2006 SC 2780 (vide para 12); State of Orissa v. Saroj Kumar (2005) 13 SCC 540
(vide paras 9 and 10), etc. At this stage the correctness or otherwise of the
allegations in the FIR has not to be seen by the High Court, and that will be
seen at the trial. It has to be seen whether on a perusal of the FIR a prima
facie offence is made out or not”.

(emphasis supplied)
30. In the light of the aforesaid settled legal position, this Court would proceed to
examine the submissions of learned counsels on the assumption that the facebook
posts attributed to the petitioner, which are set out in para 5 above, were indeed
made by the petitioner on the ‘wall’ of her facebook account, and the same were open
to view by any member of the public, on account of the privacy settings having been
changed from ‘private’ to ‘public’. Though the petitioner claims - and this claim has
not been refuted by respondent no. 2/complainant, that the complainant had been
blocked by the petitioner from accessing the facebook account of the petitioner, and
that is why she accessed the petitioner's facebook account by a fake name and
identity of “Veronica”, this Court would also assume against the petitioner that she
had not blocked respondent no. 2 from being able to see her posts on her facebook
‘wall’.
31. Section 3(1)(x), though quoted herein above in para 8, may be once again set
out for ready reference, which reads as follows:

“3.(1) Whoever, not being a member of a Scheduled Caste or a Scheduled Tribe,-

(X) intentionally insults or intimidates with intent to humiliate a member of a
Scheduled Caste or a Scheduled Tribe in any place within public view; ... ... ...

shall be punishable with imprisonment for a term which shall not be less than six
months but which may extend to five years and with fine.”

(emphasis supplied)
32. The ingredients of the aforesaid offence were culled out in Daya Bhatnagar
(supra) as follows:

“15. Basic ingredients for the offence under Clause (x) of Subsection (1) of
Section 3 of the Act, revealed through the bare reading of this section are as
follows : (a) there should be intentional insult or intimidation by a person,
who is not a member of SC or ST; (b) the insult must be with an intent to
humiliate the member of the SC or ST. As the intent to humiliate is
necessary, it follows that the accused must have knowledge or awareness
that the victim belongs to the SC or ST. This can be inferred even from long
association; and (c) the incident must occur in any place within the public
view. There cannot be any dispute that the offence can be committed at any
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place whether it is a private place or a “public view” as long as it is within
the “public view”. The requirement of “public view” can be satisfied even in a
private place, where the public is present... ...”.
(Emphasis supplied)
33. In D.P. Vats (supra), the Division Bench examined whether the uncontroverted
allegations made in the FIR in that case - even if taken on face value, would constitute
the alleged offence under Section 3 of the SC/ST Act, or for that matter, under the
IPC. The ingredients of Section 3(1)(x) and Section 3(1)(xi) of the SC/ST Act were
taken note of by the Division Bench in the following words:

(a) A person making the alleged derogatory utterance must know that the
person whom he was intentionally insulting, intimidating with intent
to humiliate him was a member of SC/ST.

(b) Such intentional insult, intimidation or humiliation must be directed
against and made to a member of SC/ST and for being member of
SC/ST.

(c) The utterance must be made at any place within “public view”.”

(emphasis supplied)
34. The Division Bench observed in paragraphs 10, 12 and 13 of this decision as
follows:

“10. In the present case, we are concerned with the first two ingredients and it
emerges therefrom that a case would fall under the first sub-section only when the
person making the derogatory utterance knows that the person whom he was
intentionally insulting or intimidating or humiliating in the name of the caste was a
member of SC or ST. If he had no knowledge of his caste status, the offence under
sub-section (1)(x) would not be constituted. Similarly if his utterance was not
directed against a member of SC/ST in contradistinction to a group of
members of SC/ST or the community as a whole, it would not again make
out an offence under sub-section (1)(x). The word “a member” occuring in
the provision assumes crucial importance in this context and leaves no
scope for doubt that it must be directed against the individual member and
not against a group of members or the crowd or the public in general
though these may comprise of SC/ST. If it is made in generalized terms
against all and sundry and is not individual specific in the name of caste, it
would not make out an offence under the first sub-section, the rationale
being that intentional insult, intimidation and humiliation made in the name
of caste was liable to be caused to a person and in this case to an individual
member of SC/ST and not to a group of members or public in general.

11. X X X X X X X X X

12. That being so, we hold that derogatory utterance made in generalized
terms in a public gathering, even in the name of caste would not attract an
offence u/s 3(1)(X) unless it was directed against an individual member of
the caste/Tribe and the person making it knew that the victim belonged to
SC/ST. For sub-section (xi) also, it was an essential requirement that the person
using force or assaulting a women of SC/ST must know that she belonged to that
caste/Tribe.

13. It does not, therefore, appear to us that uncontroverted allegations
contained in FIR No. 678/01, even if taken on face value, would attract an
offence under sub-sections (1)(x) or (1)(xi) of SC/ST (POA) Act 1989. This is
so because petitioner had made the utterance “CHUDE CHAMARON TUMHE
MAAR DUNGA MAIN TUMSE NAHIN DARTA” in generalised terms. It was not
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directed against any particular member of SC/ST to attract the offence u/s

3(1)(x) of the Act. Nor was it shown or known whether he knew anyone in

the group or crowd to be a member of SC or ST to whom the utterance

could be linked. The same holds true of the alleged offence under the other sub-
section. The allegations in the FIR nowhere disclose that petitioner had assaulted or
used force against any woman in the gathering whom he knew to be belonging to

SC/ST. That is not to suggest that allegations made in the FIR had to state all the

ingredients of the offence. But the allegations were required to lay at least the

factual foundation for attracting the offence under section 3(1)(x) and (xi) which is
lacking in the present case.”
(Emphasis supplied)

35. The case of the complainant, as stated in her complaint, is that the petitioner:

“is continuously harassing and abusing on my caste on social network
sites/facebook). Since 18 July 15 till today 1 Aug 15 she is updating a bad
words like cheap, kutta, donkey etc for DHOBHI's. As 1 also belong from

DHOBHI category, it is unacceptable for me. I want you to take a legal action

according to SC/ST Act as it is very insulting & dominating updates put by her for

DHOBHI community.”

(emphasis supplied)

36. From the aforesaid complaint itself it would be seen that the complaint of the
complainant/respondent no. 2 is not that the petitioner had insulted, or intimidated
her with intent to humiliate her in particular, i.e. individually, by writing the offending
words on her facebook ‘wall’. The complaint of the complainant/respondent no. 2 is
that the petitioner is “harassing and abusing on my caste on social network
sites/facebook” and that she is using bad words “for Dhobi's”. It is because
respondent no. 2/complainant is a member of the Dhobi community, that she has
taken affront, as the statements of the petitioner were not acceptable to her. Thus, it
is not even the complainant's case in her complaint that the petitioner has
intentionally insulted or intimidated with intent to humiliate her individually or “a
member” of a scheduled caste i.e. Dhobi caste/community. It is not the complainant's
case that she was a friend of the petitioner on the facebook. Consequently, the posts
put by the petitioner on her facebook wall did not automatically show up on the
complainant's facebook account. The offending posts put by the petitioner on her
facebook ‘wall’ do not, directly or indirectly, name or refer to respondent no.
2/complainant. Even if one were to accept that the background in which the petitioner
has put up her posts on her facebook ‘wall’ is that the petitioner and respondent no. 2
are co-sisters - married to two brothers, and there is acrimony between them in the
family, in my view, that would not suffice to conclude that the posts put by the
petitioner on her facebook ‘wall’ are intentional insults or intimidation with intent to
humiliate the complainant.

37. A perusal of the offending posts put by the petitioner on her facebook ‘wall’ do
not show that they were directed against any individual member of any scheduled
caste or scheduled tribe. In D.P. Vats (supra), the Division Bench set out the
ingredients of the offence u/s 3(1)(x) and 3(1)(x)(1) of the SC/ST Act which have
been taken note of herein above. To constitute an offence under the said provision, the
person making the alleged derogatory utterances must know that the person whom he
was intentionally insulting or intimidating with intent to humiliate was a member of
the SC/ST. Secondly, the intentional insult or intimidation to humiliate must be
directed against and made to a member of the scheduled caste or scheduled tribe on
account of the fact that the said person is a member of the scheduled caste or
scheduled tribe. The Division Bench specifically observed that if utterances was not
directed against a member of scheduled caste or scheduled tribe, but were directed
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against members of scheduled caste or scheduled tribe or the community as a whole,
it would not make out an offence u/s 3(1)(x). The Division Bench in D.P. Vats (supra)
deliberated on the words “a member” occurring in section 3(1)(x) and observed that
the said words leave no scope for doubt that the utterances should be directed against
the individual member and not against a group of members or crowd or public in
general, though they may comprise of members of scheduled caste and scheduled
tribe. Generalized statements against all and sundry, and not against specific
individual belonging to the scheduled caste or scheduled tribe, would not make out an
offence u/s 3(1)(x) of the SC/ST Act.

38. Thus, in my view, the first two ingredients of the offences u/s 3(1)(x) - as set
out in D.P. Vats (supra), viz. (a) there should be intentional insult or intimidation by a
person, who is not a member of SC or ST; (b) the insult must be with an intent to
humiliate the member of the SC or ST, are not present in the facts of the present case.

39. | now proceed to consider the second limb of the submission of Mr. Mittal that
the facebook ‘wall’ of a member cannot be described as a place within public view. The
issue as to what constitutes a place within public view was considered in Daya
Bhatnagar (supra).

40. Daya Bhatnagar (supra) was a decision rendered by the learned Single Judge
on a reference being made to him on account of a difference of opinion between two
learned Judges constituting the Division Bench. The learned Single Judge S.K.
Aggarwal, J. concurred with the view of B.A. Khan, J and disagreed with the view of
V.S. Aggarwal, J.S.K. Aggarwal, J. approved the following observation of B.A. Khan, J.
in his opinion:

“If the accused does not know that the person whom he was intentionally
insulting or intimidating or humiliating is a member of SC or ST, an offence under
this section would not be constituted. Similarly, if he does not do all this at any
place within “public view”, the offence would not be made out. Therefore, to
attract an offence under Section 3(i)(x), an accused must know that victim
belongs to SC/ST caste and he must intentionally insult, intimidate and
humiliate him/her at a place within “public view”. The place need not be a
public place. It could be even at a private place provided the utterance was
made within “public view™.”

(emphasis supplied)

41. S.K. Aggarwal, J. proceeded to examine the meaning of the expression “public
view” used in section 3(1)(x) of the SC/ST Act. He referred to the meaning of the word
“public” found in legal dictionaries, and also referred to the Statement of Object and
Reasons of the SC/ST Act. After analyzing the provisions of the SC/ST Act and in
particular sub-clause (x) of section 3(1) of the said Act - which makes “utterances
punishable”, he observed:

“The Legislature required ‘intention’ as an essential ingredient for the offence of
Insult’, “intimidation’ and “humiliation’ of a member of the Scheduled Casts or
Scheduled Tribe in any place within “public view’. Offences under the Act are quite
grave and provide stringent punishments. Graver is the offence, stronger should be
the proof. The interpretation which suppresses or evades the mischief and advances
the object of the Act has to be adopted. Keeping this in view, looking to the aims
and objects of the Act, the expression “public view” in Section 3()(x) of the
Act has to be interpreted to mean that the public persons present,
(howsoever small number it may be), should be independent and impartial
and not interested in any of the parties. In other words, persons having any
kind of close relationship or association with the complainant, would
necessarily get excluded. I am again in agreement with the interpretation put on
the expression “public view” by learned brother Mr. Justice B.A. Khan. The relevant
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portion of his judgment reads as under:

“l accordingly hold that expression within ‘public view’ occurring in
Section 3(i)(x) of the Act means within the view which includes hearing,
knowledge or accessibility also, of a group of people of the
place/locality/village as distinct from few who are not private and are as
good as strangers and not linked with the complainant through any close
relationship or any business, commercial or any other vested interest and
who are not participating members with him in any way. If such group of
people comprises anyone of these, it would not satisfy the requirement of ‘public
view’ within the meaning of the expression used.

(emphasis supplied)”

42. In Daya Bhatnagar (supra), the majority view taken by the Court was that to
attract the offence under Section 3(1)(x) of the SC/ST Act the place where the
offending action takes place should be within public view that does not mean that the
place should be a public place. It could well be a private place, provided the utterance
was made within public view. “Public view” is understood to mean a place where
public persons are present - howsoever small in number they may be. Public persons
are independent and impartial persons who are not interested in any of the parties.
The same has been explained to mean persons not having any kind of close
relationship or association with the complainant. Such persons are as good as
strangers who do not have any liking for the complainant through any close
relationship or any business commercial or other vested interest and who are not
participating members with him in any way.

43. When a member registered with facebook changes the privacy settings to
“public” from “private”, it makes his/her writings on the “wall” accessible not only to
the other members who are befriended by the author of the writings on the “wall”, but
also by any other member registered with facebook. However, even if privacy settings
are retained by a facebook member as “private”, making of an offending post by the
member - which falls foul of Section under Section 3(1)(x) of the Act, may still be
punishable if any of the befriended facebook members do not suffer from the
limitations carved out in Daya Bhatnagar (supra), i.e. if any of the befriended facebook
members of the author of the offending post is an independent and impartial and not
interested in any of the parties, i.e. is not a person having any kind of close
relationship or association with the complainant. Therefore, to my mind, it would make
no difference whether the privacy settings are set by the author of the offending post
to “private” or “public”. Pertinently, Section 3(1)(x) of the Act does not require that
the intentional insult or intimidation with intention to humiliate a member of the
Scheduled Caste or Scheduled Tribe should take place in the presence of the said
member of the Scheduled Caste or Scheduled Tribe. Even if the victim is not present,
and behind his/her back the offending insult or intimidation with intention to humiliate
him/her - who is a member of the Scheduled Caste or a Scheduled Tribe takes place,
the same would be culpable if it takes place within public view.

44. The next issue that arises for consideration is whether, on a reading of the
complaint/FIR in question, it could be said that the same discloses facts sufficient to
constitute the offence, in the light of the essential requirement that the intentional
insult or intimidation with intention to humiliate should take place in any place within
public view.

45. Pertinently, the complainant does not claim that the utterances made by the
petitioner on her facebook ‘wall’ were made in full public view directed against her, or
that there were witnesses when the said utterances were so made and directed
against her, or till the time the offending posts remained on the wall of the facebook
account of the petitioner. She does not name any other person - a member of the
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public who may have read the allegedly offending posts of the petitioner put up on the
petitioner's facebook wall.
46. In Om Prakash Rana (supra), the Court observed:

“9. In Deepa Bajwa v. State (supra), where quashing of FIR under section 3 of
SC/ST Act, 1989 was sought, it was held by this court that for ascertaining that a
complaint on the basis of which the complainant seeks registration of FIR, must
disclose essential ingredients of the offence and in case a complaint lacks or is
wanting in any of the essential ingredients, the lacuna or deficiency cannot be filled
up by obtaining additional complaint or supplementary statement and thereafter
proceed to register the FIR ... ... ... ...

10. In the present case, the original complaint lodged by the complainant
does not mention in whose presence the offending words were used by the
respondents/accused persons... There is nothing on record to show that the
offending words were used in full public view. The names of alleged
witnesses are not mentioned in the complaint dated 18.7.2012. The
witnesses i.e. Meenakshi and Durga Dutt have alleged themselves to be the
eye witnesses. But their names have not been stated by the complainant in
her complaint. The supplementary statement dated 27.8.2012 of the complainant
giving the names of alleged witnesses can't fill up the lacuna. There is also delay of
3 days in lodging the FIR. The delay is not explained. The basic mgredlents of
Section 3(x) of the SC/ST Act are missing in the present case ... ... ..

(emphasis supplied)
47. Thus, the complaint of respondent no. 2/complainant does not even satisfy the
test laid down in Om Prakash Rana (supra).

48. In the light of the above discussion, 1 am of the considered view that the
necessary ingredients of the offence constituted under Section 3(1)(x) of the
Scheduled Castes & Scheduled Tribes Act, as discussed above, are not made out on
the reading of the complaint/FIR.

49. For all the aforesaid reasons, the aforesaid FIR as well as the proceedings qua
the petitioner under Section 3(1)(x) of the Scheduled Castes & Scheduled Tribes
(Prevention of Atrocities) Act, 1989, are hereby quashed.

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The
authenticity of this text must be verified from the original source.
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1. This reference has been made consequent upon a difference of opinion on the
interpretation of the expression 'public view' in Section 3(1)(x) of the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 (for short, 'the Act
or SC/ST Act'), in the Division Bench of this Court, consisting of Hon'ble Mr. Justice
B.A. Khan and Hon'ble Mr. Justice V.S. Aggarwal (as His Lordship then was), while
hearing the petition seeking quashing of the First Information Report (for short 'FIR")
under Section 3(1)(x) of the Act against them. Brief resume of facts, necessary for
appreciation of the controversy, are as follows:

2 . Petitioners and complainants are neighbours residing in the same complex at
Vikaspuri Extension, Delhi. On 14.3.2001 there was some dispute amongst them,
which resulted in registration of two cross cases on 28.3.2001. One under Section
3(1)(x) of the Act against petitioners and other under Sections 354/34 of the Indian
Penal Code, against the complainant and some witnesses of earlier case. Prosecution
case is that on 14.3.2001 Babu Lal (since deceased) resident of flat No. 2-A,
Vikaspuri lodged a report to the police complainant that at about 7.15 p.m. he was
sitting in the adjoining flat No. 1A along with Rakesh Kumar, Dr. C.P. Kohli, Rakesh

Nagpal, N. Kukreja and H.C. Saini residents of flat Nos. 1A to 6A, when Mrs. Veena
Das, Madhu Srivastava and Prem Shankar Madan residents of flat Nos. 3D, 3C and 3B
of Pocket-A (petitioners 9, 11 and 15), came there and called him "Chura Chamar
Babu Lal Chura Chamar" (hereinafter 'the offending words') without any reason. This
complaint was signed by Babu Lal, as well as four witnesses. On 15.3.2001 (next
day), Babu Lal's wife Mrs. Meena Kumari lodged another report alleging that on
14.3.2001 at about 7.20 p.m., she was present at her flat, along with her children,

when a group of 25-30 ladies came there and banged the door, saying "Churi

Chamari come out of the house, you are not up to our standard and you cannot live
in this block". She was humiliated and insulted on the basis of her caste; she became
unwell and had to go to the doctor to take medicine. Surnames of fourteen ladies of
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that group were mentioned in the complaint, along with their respective flat numbers
(petitioners 1 to 14). Babu Lal, thereafter sent reminders to the senior police officials
on 15th and 20th March, 2001 praying for suitable action. On 28th and 29th March,
2001, he also sent a telegram and then a complaint to the Commissioner of Police,
alleging that he was being pressurised to withdraw his complaint and was threatened
of false implication in some cases.

3 .0n 19.3.2001, Mrs. Prabha Malhotra, Veena Das, Anita Gupta and Madhu
Srivastava (petitioner Nos. 6, 9, 10 and 11) had also given a report to the police,
alleging that on 14.3.2001 they had gone to the house of Babu Lal, for collecting
monthly subscription, as he was not paying the same for the past few months; Babu
Lal came out in underwear and at his asking they went inside the house where they
found Mr. Kohli, Nagpal and Saini (three of the witnesses mentioned in Babu Lal's
complaint, referred above), taking liquor. It is alleged that Babu Lal held Veena Das
from her blouse, laughed and started pulling her towards him; when Mrs. Srivastava
came to her rescue, Nagpal pushed her towards him saying "it was a good piece’;
Kohli then pushed Prabha Malhotra and started kissing the complainant.

4. On the above three reports, on 28.3.2001, two cases were registered at Police
Station Tilak Nagar. The first case under Section 3(i)(x) of the Act on the reports of
Babu Lal dated 14.3.2001 and his wife Meena Kumari dated 15.3.2001 against the
petitioners vide FIR No. 14/2001 which is sought to be quashed and the second
under Sections 354/34, IPC on the report of petitioners 6, 9 and 11 against Babu Lal
and the witnesses mentioned in his complaint vide FIR No. 144/2001. Fifteen
petitioners by a joint petition sought quashing of FIR No. 143/2001 under Section
3(i)(x) of the Act praying that ingredients of the offence are not made out and
registration of FIR is an abuse of the powers vested in the police.

5. Hon'ble Justice V.S. Aggarwal (as His Lordship then was) after exhaustively
dealing with facts and the law referred to the meaning of the words "public" and
"view" as explained in Corpus Jurisdiction Secumdum, Black's Law Dictionary (6th
edition) page 1568, Stroud's Judicial Dictionary of Words and Phrases (6th Edition
Volume 3) and observed that the expression "public view" does not necessarily mean
that large number of persons should be present to constitute public; and that even
when one or two members of the public hear and view the offending words being
used, offence would be made out, provided other ingredients of section are satisfied.
It was held:

...... In other words, it is patent that, Therefore, to bring a matter within the
scope and ambit of expression "public view" firstly the words must be uttered
at a place which is within public view and it is unnecessary that the number
of public persons herein should be more than one. Even if one or two
members of the public hear and view, as the case may be, the same and the
other ingredients of section are satisfied, the case would fall within the ambit
of said provision."

6. The learned Judge thereafter found that in the report of Meena Kumari wife of
Babu Lal, basic ingredient of "public view" for the offence under Section 3(i)(x) of
the Act is not made out as the offending words were not used, in the presence of any
public person and her complaint is liable to be quashed. But, on the report of Babu
Lal it was held that the offending words were used in the presence of four persons,
named in the complaint, Therefore, requirement that the offending words should be
used within "public view" is satisfied and the Trial Court was directed to proceed with
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the trial.

7. However, Hon'ble Justice B.A. Khan while interpreting the expression "public view"
in Section 3(i)(x) of the Act went a step further. Learned Judge after referring to the
principles governing interpretation of statutes as laid down by the Supreme Court in
RMD Chamarbaugwalla v. Union of India, MANU/SC/0020/1957 : [1957]1SCR930 and
Commissioner of Income Tax, Orissa v. N.C. Budharaja and Company and Anr,
MANU/SC/0914/1994 : [1993]204ITR412(SC) , held that the report of Babu Lal is
also liable to be quashed, inter alia, on. the grounds; (i) that persons present with
Babu Lal were his associates, friends, participating members and were not
independent persons so as to constitute "public" within the meaning of Section 3(i)
(x) of the Act, particularly when these four withesses are accused in the counter FIR
No. 144/2001; and (ii) that even otherwise, Babu Lal's complaint would not survive
after his death as it would be farcical to allow it to continue and to subject the
accused to rough and tumble of protracted Court process which could amount to its
abuse and result in miscarriage of justice.

8. On the above difference of opinion, the learned Court framed the following two
questions and placed the matter before Hon'ble the Chief Justice for an appropriate
reference under the Rules:

"(1) What is the correct and real meaning of expression "public view"
occurring in Section 3(i)(x) of SC/ST (POA) Act, 1989 and whether it would
include the view of the accused in a counter FIR?

(2) Whether FIR No. 143/2001 arising out ofcomplaint of Babu Lal
(deceased) would survive or was to be quashed?"

9. 1 have heard learned Counsel for the parties and have been taken through the
record. Mr. D.C. Mathur and Mr. S.S. Gandhi, Senior Advocates and Mr. Sushil Bajaj,
learned Counsel appearing in the connected petitions also rendered valuable
assistance.

10. What is the true meaning and scope of the expression "public view" used in
Section 3(i)(x) of the Act? Is it necessary that the derogatory or humiliating words to
constitute an offence, should be uttered in the presence of the independent persons?
Or would it be sufficient, if these are used, in the presence of any one or two
members of the public, whether they are relatives, friends, associates or otherwise
connected with the complainant? These are questions which require determination.

11. Law with regard to the interpretation of the statute is well settled by several
authoritative pronouncements of the Supreme Court. While interpreting any statute,
the aspects which need consideration are (i) what was the law applicable before the
Act was passed; (ii) what was the mischief or the defect for which the law earlier did
not provide; (iii) what was the remedy the Legislature provided; and (iv) the reason
for the remedy. The Court is required to adopt a construction which suppresses the
mischief and advances the remedy and to add force, life, cure and remedy pitfalls, if
any, according to the true intent of the makers of the Act. For this, reference may be
made to seven-Judge Bench decision of the Supreme Court in Bengal Immunity Co.
Ltd. v. State of Bihar, MANU/SC/0083/1955 : [1955]2SCR603 ; and Directorate of
Enforcement v. Deepak Mahajan, MANU/SC/0422/1994 : 1994CriL]J2269 .

12. It is also well settled that FIR can be quashed, if the allegations taken in entirety
at their face value, prima-facie do not constitute any offence; if the allegations are
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absurd or inherently improbable, if there is any legal bar to the institution of such
proceedings; and if the criminal proceeding is manifestly attended with mala fide
and/or maliciously instituted with ulterior motive for wreaking vengeance, etc. In this
regard reference may be made to the principles laid down by the Supreme Court in
State of Haryana v. Bhajan Lal MANU/SC/0012/1992 : AIR1992SC81 , and several
other judgments.

13. It would be helpful to re-call the procedure required to be adopted where the
Judges of the Court of appeal are equally divided. It is provided in Section 392,
Cr.P.C. The Supreme Court in Union of India v. B.N. Ananthapadamanabhiah,
MANU/SC/0207/1971 : 1971CriLJ1287 , while approving the law laid down in its
earlier decision in Hethubha v. State of Gujarat, MANU/SC/0129/1970 :
1970CriLJ1138 , laid down that the third Judge could not only deal with the
difference between the two learned Judges but could also deal with the whole case.
The same principle would apply here.

14. Now, the state is reached to reproduce Section 3(i)(x) of the Act, containing the
words 'public view', which call for an interpretation. It reads:

"3. Punishments for offences of atrocities--

(1) Whoever, not being a member of a Scheduled Caste or Scheduled
Tribe,--

(i) to (iX). XXXXXXXXXXXXXXXXXXXXXXXXXXXXX.

( x) intentionally insults or intimidates with intent to
humiliate a member of a Scheduled Caste or a Scheduled
Tribe, in any place within public view:

(Xi to (XV) XXXXXXXXXXX

shall be punishable with imprisonment for a term which shall
not be less than six months but which may extend to five
years and with fine.

(2) XXX XXX Xxx"

15. Basic ingredients for the offence under Clause (x) of Sub-section (1) of Section3
of the Act, revealed through the bare reading of this section are as follows: (a) there
should be intentional insult or intimidation by a person, who is not a member of SC
or ST; (b) the insult must be with an intent to humiliate the member of the SC or ST.
As the intent to humiliate is necessary, it follows that the accused must have
knowledge or awareness that the victim belongs to the SC or ST. This can be inferred
even from long association; and (c) the incident must occur in any place within the
public view. There cannot be any dispute that the offence can be committed at any
place whether it is a private place or a "public view" as long as it is within the "public
view". The requirement of "public view" can be satisfied even in a private place,
where the public is present. I find myself in agreement with the following
observations of learned brother Mr. Justice. B.A. Khan while expounding the
ingredients of the offence:

>"If the accused does not know that the person whom he was intentionally
insulting or intimidating or humiliating is a member of SC or ST, an offence
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under this section would not be constituted. Similarly, if he does not do all
this at any place within "public view", the offence would not be made out.
Therefore, to attract an offence under Section 3(i)(x), an accused must know
that victim belongs to SC/ST caste and he must intentionally insult,
intimidate and humiliate him/her at a place within "public view". The place
need not be a public place. It could be even at a private place provided the

utterance was made within "public view".

16. The difficulty only is as of what is the true and correct import of the expression
"public view" which is used by the Legislature in contra distinction to the expression
"private view". The 'view' here means sight or vision and hearing. Only meaning of
the word "public" is left to be found in the context in which it is used.

17. The expression "public" is a polymorphous word, which assumes different
colours in different context. Judges and jurists have so far not found it possible to
work out a complete logical definition of the words "public" universally applicable to
all situations. Corpus Jurisdiction (page 844) defines "public" as under:

"PUBLIC AS A NOUN does not have a fixed or definite meaning; it is a
convertible terms.

In one sense, the "public" is everybody; and accordingly "public" has been
defined or employed as meaning the body of the people at large; the
community at large, without reference to the geographical limits of any
corporation like a city, town, or country; the people; the whole body politic;
the whole body politic, or all the citizens of the state.

In another sense the word does not mean all the people, or most of the
people, nor very many of the people of a place, but so many of them as
contradistinguishes them from a few. Accordingly, it has been defined or
employed as meaning the inhabitants of a particular place; all the inhabitants
of a particular place, the people of the neighborhood.

'B. As an adjective--1. In General. It is said to be very difficult, if not
impossibly to frame a definition for the word "public" that is simpler or
clearer than the word itself; a convertible term, used variously, depending
for its meaning upon the subjects to which it is applied. It has two proper
meanings."

18. The SC/ST Act was enacted as the laws like the Protection of Civil Rights Act,
1955 and provisions of the Indian Penal Code was found inadequate to arrest the
commission of atrocities against members of Scheduled Castes and Scheduled Tribes.
A special legislation to check and deter crimes committed by non-Scheduled Castes
and Scheduled Tribe members thus became necessary. The statement of objects and
reasons of the Act reads:

"Despite various measures to improve the socio-economic conditions of the
Scheduled Castes and the Scheduled Tribes, they remain vulnerable. They are
denied number of civil rights. They are subjected to various offences,
indignities, humiliations and harassment. They have, in several brutal
incidents, been deprived of their life and property. Serious crimes are
committed against them for various historical, social and economic reasons.

2. Because of the awareness created amongst the Scheduled Castes and the
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Scheduled Tribes through spread of education, etc., they are trying to assert
their rights and this is not being taken very kindly by the others. When they
assert their rights and resist practices of untouchability against them or
demand statutory minimum wages or refuse to do any bonded forced labour,
the vested interests try to cow them down and terrorise them. When the
Scheduled Castes and the Scheduled Tribes try to preserve their self-respect
or honour of their women, they become irritants for the dominant and the
mighty. Occupation and cultivation of even the Government allotted land by
the Scheduled Castes and Scheduled Tribes is resented and more often these
people become victims of attacks by the vested interests. Of late, there has
been an increase in the disturbing trend of commission of certain atrocities
like making the Scheduled Caste persons eat inedible substances like human
excreta and attacks on the mass, killings of helpless Scheduled Castes and
Scheduled Tribes and rape of women belonging to the Scheduled Castes and
the Scheduled Tribes."

19. The SC/ST Act was enacted with a laudable object to protect vulnerable section
of the society. Sub-clauses (i) to (xv) of Section 3(i) of the Act enumerate various
kinds of atrocities that might be perpetrated against Scheduled Castes and Scheduled
Tribes, which constitute an offence. However, Sub-clause (x) is the only clause where
even offending "utterances" have been made punishable. The Legislature required
'intention' as an essential ingredient for the offence of Insult', "intimidation' and
"humiliation' of a member of the Scheduled Casts or Scheduled Tribe in any place
within "public view'. Offences under the Act are quite grave and provide stringent
punishments. Graver is the offence, stronger should be the proof. The interpretation
which suppresses or evades the mischief and advances the object of the Act has to be
adopted. Keeping this in view, looking to the aims and objects of the Act, the
expression "public view" in Section 3(i)(x) of the Act has to be interpreted to mean
that the public persons present, (howsoever small number it may be), should be
independent and impartial and not interested in any of the parties. In other words,
persons having any kind of close relationship or association with the complainant,
would necessarily get excluded. I am again in agreement with the interpretation put
on the expression "public view" by learned brother Mr. Justice B.A. Khan. The
relevant portion of his judgment reads as under:

"I accordingly hold that expression within 'public view' occurring in Section
3(i)(x) of the Act means within the view which includes hearing, knowledge
or accessibility also, of a group of people of the place/locality/village as
distinct from few who are not private and are as good as strangers and not
linked with the complainant through any close relationship or any business,
commercial or any other vested interest and who are not participating
members with him in any way. If such group of people comprises anyone of
these, it would not satisfy the requirement of 'public view' within the
meaning of the expression used."

20. In the light of the above discussion, one part of the first question under
reference, namely, "What is the correct and real meaning of expression "public view"
occurring in Section 3(i)(x) of SC/ST (POA) Act, 1989," stands answered.

21. The second part of the above question; "whether it would include the view of the
accused in the counter FIR?" still remains to be addressed. In my considered view a
witness cannot be termed to be 'interested’, 'biased' or 'partial' merely because he is
made an accused in the counter FIR, unless attending circumstances, prima facie,
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suggest the same, like simultaneous lodging of cross FIRs, where both the parties are
injured or where there is previous enmity or other strong motive for false implication.
Lodging FIR against the complainant or the withesses of the offence under Section
3(i)(x) of the Act, at the belated stage would not be enough. Otherwise whenever an
offence is alleged to have been committed under Section 3(i)(x) of the Act, the
accused would be always eager to get a counter FIR registered against the
complainant or the witnesses by hook or by crook, to defeat the earlier FIR against
him. This cannot be permitted in law.

22. The above interpretation finds support from the following decisions of this Court
in (i) Surinder Nath and Anr. v. State of Delhi and Anr., (Crl.W. No. 687/ 2001),
decided on 26.7.2002. Petitioner was working as an accounts officer. On the report of
two employees of the same department, FIR under Section3(i)(x) of the Act was
registered. The employees alleged that when they approached the petitioner for
sanction for withdrawal of money from their Provident Fund account; he and the
Superintendent working under him refused to entertain their application, on the
ground that the same was not forwarded by the concerned office in charge; when
they raised objection, petitioner allegedly used humiliating words 'Chamar Ki Bachi'
against them. On these facts, it was held that ingredient of the offence was not made
out, as it was not committed in "public view". The Division Bench held that the FIR
was liable to be quashed; (ii) In Ram Nath Sachdeva v. Government of NCT of Delhi,
MANU/DE/0713/2001 : 93(2001)DLT741 , the complainant along with one Shashi Pal
went to the house of accused persons where the offending words were allegedly
used. The FIR was quashed. It was held that alleged offending words were not used
in the "public view". (Justice V.S. Aggarwal, however, found himself in disagreement
with this view); and (iii) In Mukesh Kumar Saini and Ors. v. State (Delhi
Administration), MANU/DE/0745/2001 : 94(2001)DLT241 , there was a fight between
the two groups while one Mukesh was being dragged, he alleged that the accused
person uttered humiliating words. It was held that neighbours had not arrived by
then, Therefore, ingredient of 'public view' were not made out and bail was granted.

23. Applying the above principles to the facts at hand, here there is nothing to even
prima facie show that the four withesses mentioned in the complaint had any
business, or commercial, or any other link with complainant. Or that they had other
vested interest, so as to deprive them of the status of being independent persons
within the meaning of the expression "public view". From the mere fact that
witnesses were present at the house of the complainant when the offending words
were allegedly used, by itself, is not enough to conclude that they were complainant's
associates or not independent persons. No such presumption can be raised. This
could be probed during investigation, and can be shown during the trial. It may be
recalled at the risk of repetition that on 14.3.2001, after the incident, police reached
the spot. When the FIR was lodged by Babu Lal, it was also signed by four other
persons, who are witnesses. Babu Lal sent several reminders to the police
apprehending that he was being threatened of false involvement in some case, if he
does not withdraw his complaint. Mrs. Prabha Malhotra, Mrs. Veena Das, Mrs. Anita
Gupta and Mrs. Madhu Srivastava, (petitioner Nos. 6, 9, 10 and 11) respectively,
submitted a complaint to the police for the first time, on 19.3.200 alleging that on
14.3.2001 (five days earlier), the complainant Babu Lal and the witnesses in the
earlier case had outraged their modesty and a counter case under Sections 354/34,
IPC was registered by the police on this complaint only on 28.3.2001. Thus, neither
this delayed FIR nor the mere presence of these witnesses at the house of Babu Lal,
prima facie, are enough, to categorize them as interested and biased, so as to
exclude them from being the 'public', within the meaning of the expression "public
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view" under Section 3(i)(x) of the Act.

24. The other ground on which FIR lodged by Babu Lal (deceased), has been ordered
to be quashed by learned brother Justice A.B. Khan, finds its roots in the second
question under reference: "whether FIR No. 143/2001 arising out of complaint of
Babu Lal (deceased) would survive or was to be quashed?" Petitioners and
complainant are living in the same complex. It appears that there was some quarrel
amongst them on 14.3.2001. Police was called and Babu Lal lodged the report. It was
argued that Babu Lal, unfortunately, died in an accident in the same complex. True,
the primary evidence in the case would have been his statement, which would not be
available during trial. But there are four other witnesses mentioned in the complaint
itself, namely Dr. C.P. Kohli, Rakesh Nagpal, N.N. Kukreja and H.C. Saini. After
investigation challan has been filed and cognizance has been taken. The question as
to what value can be attached to their statements cannot be gone into at this stage
and no case is made out for quashing the FIR on this ground as well.

25. To conclude, T am in complete agreement with the interpretation put by Hon'ble
Mr. Justice B.A. Khan to the expression "public view" in Section 3(i)(x) of the Act.
But, with great respect to the learned brother Justice Khan, I have not been able to
persuade myself to agree to the conclusion reached by him on facts. "Public view"
envisages that public persons present there should be independent, impartial and not
having any commercial or business relationship, or other linkage with the
complainant. It would also not include persons who have any previous enmity or
motive to falsely implicate the accused persons. However, merely because a witness,
who is otherwise neutral or impartial and who happens to be present at the house of
the victim, by itself, cannot be disqualified. Again, lodging of the counter FIR by the
accused against witnesses of the earlier case would not ipso facto deprive them of
their status as neutral witnesses, unless the attending circumstances suggest
otherwise, like simultaneous lodging of cross FIRs where both parties are injured.
Further, FIR also cannot be quashed because the complainant has died. Here the
prosecution case is based not only on his statement but also the statement of four
other persons. In short, each case would depend on its own facts and no strait-jacket
formula of universal application can be laid down. In view of the above, no case for
quashing of the FIR, at this stage, is made out and the matter should be left to be
dealt with by the Trial Court where the challan has been filed and cognizance taken.
More so, when on the report of some of the petitioners, in the counter case under
Sections 354/34, IPC challan against the witnesses has also been filed.

26. No other point was urged. For the foregoing reasons, the petition for quashing
the FIR is liable to be dismissed. The reference stands answered accordingly. Any
observation made herein, would not affect merits of the case during trial in any
manner.

27. Let the matter be placed before the appropriate Bench, subject to the orders of
the Hon'ble the Chief Justice, for further orders on 13th February, 2004.

© Manupatra Information Solutions Pvt. Ltd.
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The Judgment of the Court was delivered by

D.Y. CHANDRACHUD, J.:— This judgment has been divided into the following
sections to facilitate analysis:

A Factual Background

B Proceedings before this Court

C Analysis

C.1 Intersectionality : The Different Hues of ldentity

C.2 Disability and Gender : Twin Tales of Societal Oppression

C.3 The ‘Caste’ that is Difficult to Cast Away : Protection of Members of
Scheduled Castes and Scheduled Tribes

C.4 Section 3(2)(v) of SC & ST Act

C.5 Punishment under Section 376 of the IPC

D Conclusion and Summary of Findings
A Factual Background

2. Leave granted.

3. This appeal arises from a judgment of a Division Bench of the High Court of
Andhra Pradesh dated 3 August 2019. The High Court has affirmed the conviction of
the appellant for offences punishable under Section 3(2)(v) of the Scheduled Castes
and the Scheduled Tribes (Prevention of Atrocities) Act 1989% and Section 376(1) of
the Penal Code, 1860.

4. The appellant has been sentenced to suffer imprisonment for life for each of the
above offences, the substantive sentences being directed to run concurrently. In
addition, the appellant has been sentenced to pay a fine of Rs. 1,000 for each of the
offences and in default to suffer imprisonment of six months.

5. The appellant was residing in Gajulapalli village and was engaged in carrying out
manual work for two years prior to the incident. PW2 who is blind since birth used to
live with her mother (PW1) and brother (PW3). PW3 and LW5 are the sons of PWL1.
They were also engaged in manual work together with the appellant, at the same
place. The appellant, according to the prosecution, lived in the same village and
regularly visited the house of PW1 due to his acquaintance with her sons.

6. At about 9 am on 31 March 2011, PW1 was attending to her household chores at
a public tap which was within a distance of fifty feet and her sons were cutting fire
wood in the vicinity. The appellant is alleged to have enquired about her sons when
PW1 replied that her spouse and sons were chopping fire wood and asked him to wait
for a while. After half an hour, on hearing the voice of her daughter (PW2) in distress,
she rushed to the house and found that the door was locked from inside. Upon raising
an alarm her husband and sons rushed to the house. The appellant opened the door
and tried to escape but was apprehended at the spot. Upon entering the house, PW1
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observed that PW2 was lying on the ground in a nude condition and was bleeding from
her genitals. The clothes of PW2 were torn and stained with blood. Upon enquiry, PW2
is alleged to have stated that the appellant came to the house and enquired about her
brothers; he locked the door and fell on her, gagged and raped her.

7. The case of the prosecution is that at 10 am, the Sub-Inspector of Police (PW9),
Mahanandi Police Station, who received a call from PW4, a cousin of PW1, rushed to
the scene of the occurrence. By that time, the Circle Inspector of Police, Nandyal Rural
Police Station had also arrived and the villagers handed over the appellant to him.
PW1 furnished a written report to the police which was registered as Crime No
28/2011. PW11 sent the victim to the Government Hospital where she was examined
by PW10, the Civil Surgeon at the District Hospital. The medical examination revealed
that PW2 was blind. The medical report of the examination of PW2 has been extracted
in the judgment of the Sessions Judge and the High Court and reads as follows:

“(1) Contusion of 1 < 1 cm on left cheek, red in colour, (2) Pubic Hair develop,
breast develop (3) Axillary Hair developed. On examination of vagina is lacerated at
4-00 O' clock position, bleeding present. 3 swabs and slides taken from Hymeneal
Orifice Vaginal canal and near cervix, vaginal wall sutured with 10 Chromicatgut,
hair and nail clippings taken and she ilssued the wound certificate under Ex.P.6
and gave her final opinion under Ex.P.8 after receiving the report from A.P.F.S.L.
and she opined that the evidence is suggestive of penetration of male genital
parts.”

8. Charges were framed against the appellant under Section 376(1) of the Penal
Code and Section 3(2)(v) of the SC & ST Act. To substantiate its case, the prosecution
examined eleven witnesses, PWs 1 to 11 in addition to which, it relied on exhibits P1
to P12 and MOs 1 to 8. On the closure of the evidence, the appellant was examined
under Section 313 of the Code of Criminal Procedure, 1973. By a judgment dated 19
February 2013 the Special Judge for the Trial of Cases under the SC - ST (POA) Act -
Cum - VI Additional District and Sessions Judge convicted the appellant for offences
under Section 3(2)(v) of the SC & ST Act and Section 376(1) of the Penal Code. Based
primarily on the testimonies of PW1, PW2 and PW3 the learned Sessions Judge held
that:

(i) The appellant had access to PW2 since he was acquainted with her brothers and

was regularly visiting the house where she lived with her family;

(ii) The evidence of PW1 and PW2 was corroborated by PW3, the brother of PW2;

(iii) The narration of the incident by PW1 was duly corroborated by an independent
witness and neighbour, PW5;

(iv) The oral testimony of the witnesses established that the appellant was
apprehended at the scene of occurrence and when PW1 who was accompanied by
PW3 and PW4 opened the door of the house, the appellant was apprehended
while attempting to escape and PW2 was found bleeding from her injuries lying
in a nude condition on the ground;

(v) PW2 who was blind by birth had identified the appellant by his voice which was
familiar to her since the appellant was regularly visiting the house;

(vi) PWs 1, 3, 4, 5 apprehended the appellant handed him over to PW11l and the
appellant was taken to Mahanandi Police Station;

(vii) PW5 is the neighbour whose house was opposite to that of PW1 and was a
natural witness. PW4 though related to PW1 had also corroborated the testimony
of PW1;

(viii) The clothes of PW2 had been duly seized;

(ix) The narration of the incident by PW2 was trustworthy and was duly
corroborated by PW1 and PW3; and
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(X) The oral testimony was consistent with the medical evidence and the deposition

of PW10, the doctor at the government hospital who deposed in that regard.

9. The Sessions Judge, in coming to the conclusion that an offence under Section 3
(2)(v) was established observed thus:

“39. Coming to the facts of the present case P.W.1l1l in the cross examination
stated that P.W.1 and P.W.2 did not state before him that since P.W.2 belongs to
scheduled caste, accused committed the offence. The learned defence counsel
argued that in view of the evidence of P.W.11, the prosecution failed to prove that
the accused committed the offence on the ground that the victim belongs to
scheduled caste. | do not find any merit in the above argument for the reason that
Ex. P.1 discloses that the victim belongs to Madiga of Scheduled Caste. P.W.1 the
mother of the victim girl is an illiterate village rustic woman simply because she has
not mentioned in the report or in the statement to the police that accused did
commit the offence on the ground that the victim belong to scheduled caste is no
way fatal to the case of the prosecution to establish the guilt of the accused for the
offence under section 3 (2) (v) of SC/ST (POA) Act.

40. It is needless to say that if the victim belongs to upper caste than the caste
of the accused, particularly in village atmosphere, 1 am of the considered view that
he would not have done the act and dared to pounce upon her, and commit the
offence of rape at her own house at about 9.30 am in morning when her mother
was working near the house at public tap and her house is situated in the
residential locality. This court is of the view that as the victim girl is helpless, blind
and belongs to scheduled caste, so that the accused developed evil eye on her and
taken advantage of her loneliness committed the heinous crime of rape against her.
Hence | am not convinced with the argument of the learned defence counsel and
this court held that the accused committed the act of rape on the victim un-married
girl of 19 years at the time of the incident and blind by birth and he did commit the
act on the ground that she belongs to scheduled caste and on the impression that
she cannot do anything against him. Hence, the prosecution has established the
guilt of the accused for the offence under section 3 (2) (v) of SC/ST (POA) Act.”

10. On the aspect of sentence, the Sessions Judge observed:

“When questioned about the quantum of sentence in respect of the. offence
under section 376 (1) IPC, the accused pleaded to take lenient view stating that he
is a poor person and eking out his livelihood by doing coolie work.

In view of the facts and circumstances of the case that it is a heinous crime of
rape committed against a blind un-married girl of 19 years of age, I am not inclined
to exercise my discretion to give lesser punishment to the accused as it is not a fit
case to take a lenient view.

The accused is sentenced to undergo life imprisonment and to pay a fine of Rs.
1,000/- i/d Sl for 6 months for the offence punishable under section 376 (1) of IPC
and also sentenced to undergo life imprisonment and to pay a fine of Rs. 1,000/-
i/d Sl for 6 months for the offence under section 3 (2) (v) of SC/ST (POA) Act.
Sentences shall run concurrently for the whole life. M.0.1 to M.0.8 shall be
destroyed after the expiry of appeal time.”

11. The High Court by its judgment dated 3 August 2019 affirmed the conviction
and sentence imposed by the Sessions Court. The High Court has held that the
testimonies of PW1, the mother of PW2; and of PW2 were consistent and duly
corroborated by PW3, the brother of PW2 and by PW4 and PW5. The High Court
adverted to the medical evidence and, in particular, the deposition of PW10. The
prosecution was held to have established its case beyond reasonable doubt.

12. Before the High Court, it was urged that the ingredients of the offence under
Section 3(2)(v) were not established as the offence was not committed “on the
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ground” that PW2 belongs to a Scheduled Caste. The High Court declined to accede to
the submission, observing:
“Section 3(2)(v) of the Act provides that the offence gets attracted if it is
committed against a person knowing that such person is a member of a Scheduled
Caste or a Scheduled Tribe or such property belongs to such members. Even
otherwise still the offence under Section 376(1) I.P.C. is made out.”
B Proceedings before this Court

13. On 19 February 2021, this Court at the preliminary hearing of the Special Leave
Petition adverted to the submissions of the learned Counsel appearing on behalf of the
appellant and passed the following order:

“2 Mr Harinder Mohan Singh, learned counsel appearing on behalf of the
petitioner, has adverted to the findings contained in paragraph 39 of the judgment
of the Sessions Court dated 19 February 2013 (Annexure P-12). Learned counsel
submits that in view of the expression “on the ground that such person is a
member of a Scheduled Caste or a Scheduled Tribe” in Section 3(2)(v) of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act 1989,
which has been interpreted in the decisions of this Court, an offence under this
provision has not been established. Hence, the imposition of a sentence of life
imprisonment in respect of an offence under Section 376 of the Penal Code, 1860
1860 was not in accordance with law.

3 Issue notice, confined to the aforesaid submission, returnable in six weeks.

4 Liberty to serve the Standing Counsel for the State of Andhra Pradesh, in
addition.”

14. Notice has been issued by this Court confined to the above submission.
However, before we proceed to analyse the submission, we are unequivocally of the
view that the offence under Section 376(1) has been proved beyond reasonable doubt.
The testimonies of PW1, the mother of PW2 and of PW 2, who was sexually assaulted,
are clear and consistent. The oral account has been corroborated by the evidence of
PW3, PW4 and PW5. The medical evidence, more particularly, the deposition of PW10
clearly establishes that PW2 was sexually assaulted. The appellant was apprehended
at the spot in close proximity of the commission of the offence. The offence under
Section 376 has been established beyond reasonable doubt. This Court shall now
proceed to deal with the question of the conviction and sentence under the SC & ST
Act.

C Analysis
C.1 Intersectionality : The Different Hues of Identity

15. The experience of rape induces trauma and horror for any woman regardless of
her social position in the society. But the experiences of assault are different in the
case of a woman who belongs to a Scheduled Caste community and has a disability
because the assault is a result of the interlocking of different relationships of power at
play. When the identity of a woman intersects with, inter alia, her caste, class,
religion, disability and sexual orientation, she may face violence and discrimination
due to two or more grounds. Transwomen may face violence on account of their
heterodox gender identity. In such a situation, it becomes imperative to use an
intersectional lens to evaluate how multiple sources of oppression operate
cumulatively to produce a specific experience of subordination for a blind Scheduled
Caste woman.

16. A movement for recognition of discrimination and violence emanating from the
effects of the interaction of multiple grounds was pioneered by African American
women in United States. Kimberly Crenshaw has been credited for coining the term
intersectionality. In her seminal work on the subject, she describes the principle with
the help of the following hypothetical:
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“Discrimination, like traffic through an intersection, may flow in one direction,
and it may flow in another. If an accident happens in an intersection, it can be
caused by cars traveling from any number of directions and, sometimes, from all of
them. Similarly, if a Black woman is harmed because she is in the intersection, her
injury could result from sex discrimination or race discrimination.” 2
17. In her article, Crenshaw argues that sex discrimination and race discrimination

statutes, as well as the judicial opinions in the United States that she studied are
narrowly tailored and address the claims of the most privileged within the targeted
group. She states:

“With Black women as the starting point, it becomes more apparent how
dominant conceptions of discrimination condition us to think about subordination as
disadvantage occurring along a single categorical axis. I want to suggest further
that this single-axis framework erases Black women in the conceptualization,
identification and remediation of race and sex discrimination by limiting inquiry to
the experiences of otherwise-privileged members of the group. In other words, in
race discrimination cases, discrimination tends to be viewed in terms of sex
-or class-privileged Blacks; in sex discrimination cases, the focus is on race-
and class-privileged women.””8 (emphasis added)

18. She further highlights the intersectional nature of gender violence, where she
states that:“[t]he singular focus on rape as a manifestation of male power over female
sexuality tends to eclipse the use of rape as a weapon of racial terror.”

19. Intersectionality can be defined as a form of “oppression [that] arises out of the
combination of various oppressions which, together, produce something unique and
distinct from any one form of discrimination standing alone...”.2 While the model of
intersectionality was initially developed to highlight the experiences of African-
American women, there is a growing recognition that an intersectional lens is useful
for addressing the specific set of lived experiences of those individuals who have faced
violence and discrimination on multiple grounds. A single axis approach to violence
and discrimination renders invisible such minority experiences within a broader group
since it formulates identity as “totemic” and “homogenous”.® Laws tend to focus on a
singular identity due to the apparent clarity a monistic identity provides in legal
analysis where an individual claiming differential treatment or violence can argue that
“but for” that identity, they would have been treated in the same way as a
comparator. Therefore, their treatment is irrational and unjustified.¢ However, such
essentialization of experiences of identity groups creates a problem where
intersectional discrimination or violence has occurred. This is because the evidence of
discrete discrimination or violence on a specific ground may be absent or difficult to
prove.Z Nitya lyer has argued that law based on single axis models forces claimants to
ignore their own lived reality and “caricaturize themselves so that they fit into
prefabricated, rigid categories”.2 Their claim will fail if they are not able to simplify
their story to accord with the dominant understanding of how discrimination or
violence on the basis of a given characteristic occurs.2

20. It is important to note that an analysis of intersectionality does not mean that
we see caste, religion, class, disability and sexual orientation as merely “add ons” to
the oppression that women may face. This is based on the assumption that gender
oppression is oppressive in the same way for all women, only more so for women
suffering marginalization on other grounds. However, an intersectional analysis
requires us to consider the distinct experience of a sub-set of women who exist at an
intersection of varied identities. This is not to say that these women do not share any
commonalities with other women who may be more privileged, but to equate the two
experiences would be to play down the effects of specific socio-economic
vulnerabilities certain women suffer. At its worse it would be to appropriate their pain
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to claim a universal subjectivity.

21. There is a fear that intersectionality would open a Pandora's box of “endless
new discrete identity categories for every possible permutation of identity”12. We can
avoid this trap by eschewing an identity-based conception of intersectionality in favour
of a systems-based conception. Specifically, as Gauthier De Beco argues, instead of
focusing on identity-categories, the intersectionality enquiry should focus on “co-
constituted structures of disadvantage that are associated with two or more identity-
categories at the same time”.1X1 By exhibiting attentiveness to the ‘matrix of
domination’:2 created by the intersecting patterns at play, the Court can more
effectively conduct an intersectionality analysis. A legal analysis focused on delineating
specific dimensions of oppression running along a single axis whether it be caste,
disability or gender fails to take into account the overarching matrix of domination that
operates to marginalise an individual. The workings of such a structure have been
aptly stated by a woman with visual impairment (due to Albinism) in the following
words:

“l can never experience gender discrimination other than as a person with a
disability; | can never experience disability discrimination other than as a woman. |
cannot disaggregate myself nor can anyone who might be discriminating against
me. | do not fit into discrete boxes of grounds of discrimination.

Even when only one ground of discrimination seems to be relevant, it affects me
as a whole person”is
22. Intersectionality merely urges us to have “an open-textured legal approach that

would examine underlying structures of inequality”i4. This requires us to analyse law
in its social and economic context allowing us to formulate questions of equality as
that of “power and powerlessness” instead of difference and sameness.i5 The latter
being a conceptual limitation of single axis analysis, it may allow certain intersectional
claims to fall through the cracks since such claims are not unidirectional in nature.

23. Intersectional analysis requires an exposition of reality that corresponds more
accurately with how social inequalities are experienced. Such contextualized judicial
reasoning is not an anathema to judicial inquiry. It will be useful to note the
comments of Justice L'Heureaux-Dubé and Justice McLachlin in the Canadian Supreme
Court's judgment in R. v. S (RD)%& that, “[jJudicial inquiry into the factual, social and
psychological context within which litigation arises is not unusual. Rather, a conscious,
contextual inquiry has become an accepted step towards judicial impartiality...this
process of enlargement is not only consistent with impartiality; it may also be seen as
its essential pre-condition.”

24. Single axis models of oppression are a consequence of how historically
movements aiming for legal protection of marginalized populations developed. Most
political liberation struggles have been focused on a sole characteristic like anti-caste
movements, movements by persons with disabilities, feminism and queer liberation.
Many such movements have not been able to adequately address the intra-group
diversity leading to a situation where the needs of the relatively privileged within the
group have received more than a fair share of spotlight. When these liberation
struggles were adopted in law, the law also developed into mutually exclusive terrains
of different statutes addressing different marginalities failing to take into account the
intersectional nature of oppression.

25. In India, the fundamental guarantees under the Constitution provide for such a
holistic analysis of discrimination faced by individuals. One of us (Justice DY
Chandrachud), in Navtej Johar v. Union of IndialZ applied the intersectional lens to
Article 15(1) of the Constitution. In doing so, Justice DY Chandrachud observed that:

“36. This formalistic interpretation of Article 15 would render the constitutional
guarantee against discrimination meaningless. For it would allow the State to claim
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that the discrimination was based on sex and another ground (‘Sex plus’) and
hence outside the ambit of Article 15. Latent in the argument of the discrimination,
are stereotypical notions of the differences between men and women which are then
used to justify the discrimination. This narrow view of Article 15 strips the
prohibition on discrimination of its essential content. This fails to take into
account the intersectional nature of sex discrimination, which cannot be
said to operate in isolation of other identities, especially from the socio-
political and economic context. For example, a rule that people over six feet
would not be employed in the army would be able to stand an attack on its
disproportionate impact on women if it was maintained that the
discrimination is on the basis of sex and height. Such a formalistic view of
the prohibition in Article 15, rejects the true operation of discrimination,
which intersects varied identities and characteristics.”
(emphasis supplied)
26. Noting how the discrimination caused by intersecting identities amplifies the
violence against certain communities (gendered/religious/otherwise), the Justice J.S
Verma Committee appointed in the aftermath of the Nirbhaya incident to suggest
reforms in Indian criminal law, observed that:

“34. We believe that while certain measures may have been taken over a period
of time but they have been too far and too few and they certainly have not
attempted to restructure and transform society and its institutions. If there has to
be a society which is based on equality of gender, we must ensure that not only
does a woman not suffer on account of gender but also not suffer on account of
caste or religion in addition. Thus a woman may suffer a double disadvantage - a)
because she is a woman, and b) because she belongs to a
caste/tribe/community/religion which is disadvantaged, she stands at a dangerous
intersection if poor.”1&

27. While intersectionality has made considerable strides in the field of human
rights law and anti-discrimination law, it has also emerged as a potent tool to
understand gender-based violence. In 1991, Crenshaw applied the concept of
intersectionality to study violence against women of colour. She showed how race,
gender, poverty, immigrant status and being from a linguistic minority interacted to
place these women in violent relationships.i2

28. To deal with cases of violence against women from intersectional backgrounds,
Shreya Atrey proposes the model of intersectional integrity. She notes:

“Intersectional gender violence is about : (i) rejecting violations of bodily and
mental integrity when perpetrated based on people's multiple and intersecting
identities (intersectionality); and (ii) recognizing that violence should be
understood as a whole taking into account unique and shared patterns of violations
yielded by intersections of gender, race, caste, religion, disability, age, sexual
orientation etc(integrity).”2°
29. She points out that a failure to consider violence perpetrated based on multiple

identities results in an inaccurate portrayal of the violence at issue which may impact
the ability to obtain relief. On the other hand, a comprehensive appraisal of the
intersectional nature of the violence can translate into an appropriate legal response. 2L

30. The above analysis stresses on the need for the Court to address and unpack
the qualitative impact of the various identities an individual might have on the
violence, discrimination or disadvantage being faced by them in the society.

C.2 Disability and Gender : Twin Tales of Societal Oppression

31. For many disabled women and girls in India, the threat of violence is an all-too-
familiar fixture of their lives, contracting their constitutionally guaranteed freedom to
move freely and curtailing their ability to lead full and active lives. This threat of
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violence can translate into a nagging feeling of powerlessness and lack of control,
making the realization of the promises held by Parts 11l and IV of our Constitution a
remote possibility for women with disabilities.

32. In saying so, we do not mean to subscribe to the stereotype that persons with
disabilities are weak and helpless, incapable of charting the course of their lives or to
deprive them of the agency and bodily autonomy that we all possess and are entitled
to exercise. Such a negative presumption of disability translating into incapacity would
be inconsistent with the forward-thinking conceptualization of disabled lives embodied
in our law and, increasingly, albeit slowly, in our social consciousness. As Saptarshi
Mandal notes, in critiquing the fashion in which the Punjab and Haryana High Court
dealt with the testimony of a mentally disabled and partially paralyzed prosecutrix2z,
stamping a prosecutrix with the badge of complete helplessness, merely on the basis
of disability, is an inapposite course of action. He notes:

“the entire rationale behind the conviction of the accused turned on sympathy for
the helpless prosecutrix and her inability to physically resist the aggressor. Even if
one agrees with the judge that there cannot be a single standard of burden of proof
for the disabled and the able-bodied, a differentiated scale of burden of proof must
be based on the concept of vulnerability, not victimhood.”22
33. Instead, our aim is to highlight the increased vulnerability and reliance on

others that is occasioned by having a disability which makes women with disabilities
more susceptible to being at the receiving end of sexual violence. As the facts of this
case make painfully clear, women with disabilities, who inhabit a world designed for
the able-bodied, are often perceived as “soft targets” and “easy victims” for the
commission of sexual violence. It is for this reason that our legal response to such
violence, in the instant case as well as at a systemic level, must exhibit attentiveness
to this salient fact.

34. As the analysis by the Sessions Judge and High Court makes clear, a critical
feature of this case is the fact that PW2 is blind since birth. It would be overly
simplistic and reductionist to reduce her personality to her disability alone. Equally,
however, the Court has to exhibit sensitivity to the heightened risk of violence and
abuse that she was rendered susceptible to, by reason of her disability. We would like
to utilize the facts of this case as a launching point to explore a disturbing trend that
this case brings into sharp focus and is symptomatic of - that of sexual violence
against women and girls with disabilities and to set in motion a thought process for
how the structural realities resulting in this state of affairs can be effectively
addressed. In this part of the judgment, we will first highlight the unique reasons that
make these women more vulnerable to being at the receiving end of sexual violence,
with the help of some illustrations. Thereafter, we will outline some challenges that are
faced by such women in accessing the criminal justice system generally and the
judicial system in particular. We will then outline some measures that can be taken to
lower the barriers faced by them. We will finally conclude by outlining the judicial
approach which should be adopted for assessing their testimony.

Unique vulnerability of women and girls with disabilities

35. An April 2018 report by Human Rights Watch, titled ‘Invisible Victims of Sexual
Violence : Access to Justice for Women and Girls with Disabilities in India”22¢ offers a
thoroughgoing assessment of the problem of sexual violence against women with
disabilities. The report documents the stories of 17 survivors of sexual violence - 8
girls and 9 women - who live with a spectrum of physical, sensory, intellectual and
psychosocial disabilities.2s

36. As the report points out, women and girls with different disabilities face a high
risk of sexual violence:

“Those with physical disabilities may find it more difficult to escape from violent
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situations due to limited mobility. Those who are deaf or hard of hearing may not be
able to call for help or easily communicate abuse, or may be more vulnerable to
attacks simply due to the lack of ability to hear their surroundings. Women and girls
with disabilities, particularly intellectual or psychosocial disabilities, may not know
that non-consensual sexual acts are a crime and should be reported because of the
lack of accessible information. As a result, they often do not get the support they
need at every stage of the justice process : reporting the abuse to police, getting
appropriate medical care, and navigating the court system.”2¢

37. In India, no disaggregated data is maintained on the extent of violence against
women and girls with disabilities. This poses a formidable obstacle to understanding
the problem better and designing suitable solutions. As Rashida Manjoo, the United
Nations Special Rapporteur on violence against women, noted, this lack of data
“renders the violence committed against women with disabilities invisible.”2Z

38. The HRW report points to two studies that quantify the scale of this problem. A
2004 survey in Orissa conducted in 12 districts with 729 respondents found that
nearly all of the women and girls with disabilities surveyed were beaten at home, and
25 percent of women with intellectual disabilities had been raped.2&

39. In the same vein, a 2011 study found that 21 percent of the 314 women with
disabilities surveyed had faced emotional, physical or sexual violence from someone
other than their intimate partner.22

40. The HRW Report brings to light several harrowing examples of circumstances in
which a survivor's disability was exploited by those perpetrating sexual violence. To
illustrate, the report describes the story of a woman with low vision from
Bhubaneshwar, Odisha who alleged that she was raped in June, 2013. The report
notes:

“The police did not help ...get legal aid. The staff of the [residential shelter home]
helped her to find a lawyer, but the lawyer they found was not free of cost. It has
been tough for her to continue with the lawyer. This has affected the progress of the
case.”s0

Interaction of disabled survivors of sexual violence with the criminal justice system
and the judiciary

41. In the wake of the Nirbhaya rape incident that shocked the conscience of the

nation, Indian criminal law underwent a series of changes. The Justice J.S. Verma
Committee, set up to suggest amendments to the law, attached special emphasis to
creating an enabling environment to enable women with disabilities to report cases of
sexual violence and to obtain suitable redress. As the Committee noted:

“6. A special procedure for protecting persons with disabilities from rape, and
requisite procedures for access to justice for such persons is also an urgent need.
Amendments to the Code of Criminal Procedure, which are necessary, have been
suggested.”31
42. The Committee's suggestions translated into changes in the Penal Code, 1860

and the Criminal Procedure Code. Some key changes were as follows:

(i) When the victim of the offences specified in the provision is either permanently
or temporarily mentally or physically disabled, the FIR shall be recorded by a
police officer, at the residence of the person seeking to report such offence or at
a convenient place of such person's choice, in the presence of a special educator
or an interpreter, as the case may be.32 Such information may also be video-
graphed.z2

(ii) The same accommodations, as outlined above, have also been made as regards
the recording of confessions and statements.24 Further, as regards those who are
physically and mentally disabled, such a statement shall be considered a
statement in lieu of examination-in-chief, obviating the need for it to be recorded
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at the time of trial.

(iii) The amendments also sought to put in place a framework to enable victims
with disabilities to participate in a test identification parade. In such cases, a
judicial magistrate will oversee the procedure to ensure the witness is supported
in identifying the accused with a means they find comfortable.2s This process
must be video-graphed.2&

43. Further, guidance issued by the Union Ministry of Health and Family Welfare
notes the challenges faced by survivors with disabilities in reporting cases given the
barriers to communication, their dependency on caretakers, their complaints not being
taken seriously and the lack of an appropriate environment which encourages them to
express their grievances and complaints.2Z In addition, unfamiliar and stressful court
environments pose a heightened challenge, during protracted cases, for such women.
Lack of information about their entitlements under the law, as well as the right to seek
legal representation, compels them to be mute and helpless spectators.2&

44. Certain concerns have also been highlighted by the Committee on the Rights of
Persons with Disabilities in its concluding observations on the initial report on India.
These include lack of measures to identify, prevent and combat all forms of violence
against persons with disabilities; lack of disaggregated statistical data in National
Crime Records Bureau on cases of gender-based violence against women and girls
with disabilities, including violence inflicted by intimate partners; limited availability of
accessible shelters for women with disabilities who are victims of violence; and lack of
effective remedies for persons with disabilities facing violence, including rehabilitation
and compensation.22

45. While changes in the law on the books mark a significant step forward, much
work still needs to be done in order to ensure that their fruits are realized by those for
whose benefit they were brought. In this regard, we set out below some guidelines to
make our criminal justice system more disabled-friendly.

(i) The National Judicial Academy and state judicial academies are requested to
sensitize trial and appellate judges to deal with cases involving survivors of
sexual abuse. This training should acquaint judges with the special provisions,
concerning such survivors, such as those outlined above. It should also cover
guidance on the legal weight to be attached to the testimony of such
witnesses/survivors, consistent with our holding above. Public prosecutors and
standing counsel should also undergo similar training in this regard. The Bar
Council of India can consider introducing courses in the LL.B program that cover
these topics and the intersectional nature of violence more generally;

(ii) Trained special educators and interpreters must be appointed to ensure the
effective realization of the reasonable accommodations embodied in the Criminal
Law Amendment Act, 2013. All police stations should maintain a database of
such educators, interpreters and legal aid providers, in order to facilitate easy
access and coordination;

(iii) The National Crimes Record Bureau should seriously consider the possibility of
maintaining disaggregated data on gender-based violence. Disability must be
one of the variables on the basis of which such data must be maintained so that
the scale of the problem can be mapped out and tailored remedial action can be
taken;

(iv) Police officers should be provided sensitization, on a regular basis, to deal with
cases of sexual violence against women with disabilities, in an appropriate way.
The training should cover the full life cycle of a case involving a disabled
survivor, from enabling them to register complaints, obtain necessary
accommodations, medical attention and suitable legal representation. This
training should emphasize the importance of interacting directly with the
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disabled person concerned, as opposed to their care-taker or helper, in
recognition of their agency; and

(v) Awareness-raising campaigns must be conducted, in accessible formats, to

inform women and girls with disabilities, about their rights when they are at the
receiving end of any form of sexual abuse.

46. We hasten to add that these suggestions are not a reflection of the manner in
which the investigation, enquiry and trial were conducted in the instant case. They
simply represent our considered view on the systemic reforms needed to ensure that
cases such as the instant one are dealt with in the most appropriate way.

Testimony of disabled prosecutrix:

47. Another feature of the case that we would like to dwell on relates to the
testimony of the prosecutrix, PW2. In his judgment, the Sessions Judge noted as
follows:

“21. Ildentification of the accused by the victim girl : - It is needless to say
that identifying the accused basing on the voice is weak type of evidence. Coming
to the present facts and circumstances of the case, P.W.2 is blind by birth as the
access of the accused to victim proved by the prosecution she can easily identify
the accused by hearing his voice. Moreover, P.W.l, PW.3, P.W.4 and P.W.5 and
some others caught hold the accused when he opened the door of the house of
P.W.l, on the date of the incident and the evidence of the police officials also
corroborates with the witnesses who caught hold of the accused and handed over
him to P.W.Il and on the instructions of P.W. Il, the accused was taken to
Mahanandi Police Station. It was suggested to P.W.2 that her statement that she
identified the accused with his voice is false. In view of the categorical evidence of
P.W.l, P.W.3, P.W.4, so also the admission made by the accused in 313 Cr.P.C
examination that he used to visit the house of P.W.l to call the brothers of the
victim for doing coolie work, the above suggestion has no legs to stand. The above
evidence would amply prove that the victim has successfully identified the accused
and her evidence cannot be doubted simply because she is a blind girl.”

48. In the High Court, the defense sought to cast doubt on the testimony of the
prosecutrix by arguing that she would have been unable to identify the accused due to
her disability. While the above plea was not pressed by the appellant in this Court, we
would like to take this opportunity to affirm the conclusion of the Sessions Judge and
to clarify the position of law on this point.

49. There have been instances where the testimony of a disabled prosecutrix has
not been considered seriously and treated at an equal footing as that of their able-
bodied counterparts. One such instance is the judgment of this Court in Mange v.
State of Haryana??, where the testimony of a thirteen year-old girl who was deaf and
mute was not recorded and the conviction was confirmed on the account of an eye
witness and supported by medical evidence. This Court in affirming the conviction
noted that the non-examination of the prosecutrix was not a major infirmity in the
prosecution’'s case “apart from being a child witness, she was also deaf and dumb and
no useful purpose would have been served by examining her.” We are of the
considered view that presumptions of such nature which construe disability as an
incapacity to participate in the legal process reflect not only an inadequate
understanding of how disability operates but may also result in a miscarriage of justice
through a devaluation of crucial testimonies given by persons with disabilities. The
legal personhood of persons with disabilities cannot be premised on societal
stereotypes of their supposed “inferiority”, which is an affront to their dignity and a
negation of the principle of equality.

50. A survey and analysis of High Court judgments by Saptarshi Mandal indicates
that the testimony of the disabled witnesses is devalued by not recording the
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testimony of the prosecutrix at all; or recording it without adherence to correct legal
procedure, thereby rendering it ineffectual; dismissal of the testimony for its lack of
intelligibility or for not being supported by the condition of her body.4%

51. This kind of a judicial attitude stems from and perpetuates the underlying bias
and stereotypes against persons with disabilities. We are of the view that the
testimony of a prosecutrix with a disability, or of a disabled witness for that matter,
cannot be considered weak or inferior, only because such an individual interacts with
the world in a different manner, vis-a-vis their able-bodied counterparts. As long as
the testimony of such a witness otherwise meets the criteria for inspiring judicial
confidence, it is entitled to full legal weight. It goes without saying that the court
appreciating such testimony needs to be attentive to the fact that the witness’
disability can have the consequence of the testimony being rendered in a different
form, relative to that of an able-bodied witness. In the case at hand, for instance,
PW2's blindness meant that she had no visual contact with the world. Her primary
mode of identifying those around her, therefore, is by the sound of their voice. And so
PW2's testimony is entitled to equal weight as that of a prosecutrix who would have
been able to visually identify the appellant.

C.3 The ‘Caste’ that is Difficult to Cast Away : Protection of Members of
Scheduled Castes and Scheduled Tribes

52. Social movements in India for securing justice to those who have suffered
centuries of caste-based discrimination paved way for the enactment of the SC & ST
Act in 1989 to prevent commission of atrocities against members of the Scheduled
Caste and Scheduled Tribe22 communities. The Act also falls within the purview of
Article 17 of the Constitution, which prohibits untouchability. The Statement of
Objects and Reasons of the Act states the following:

“l. Despite various measures to improve the socio-economic conditions of the
Scheduled Castes and the Scheduled Tribes, they remain vulnerable. They are
denied number of civil rights. They are subjected to various offences, indignities,
humiliations and harassment. They have, in several brutal incidents, been
deprived of their life and property. Serious crimes are committed against them
for various historical, social and economic reasons.

2. Because of the awareness created amongst the Scheduled Castes and the
Scheduled Tribes through spread of education, etc., they are trying to assert
their rights and this is not being taken very kindly by the others. When they
assert their rights and resist practices of un-touchability against them or demand
statutory minimum wages or refuse to do any bonded and forced labour, the
vested interests try to cow them down and terrorise them. When the Scheduled
Castes and the Scheduled Tribes try to preserve their self-respect or
honour of their women, they become irritants for the dominant and the
mighty. Occupation and cultivation of even the government allotted land by the
Scheduled Castes and the Scheduled Tribes is resented and’ more often these
people become victims of attacks by the vested interests of late, there has been
an increase in the disturbing trend of commission of certain atrocities like
making the Scheduled Castes persons eat inedible substances like human
excreta and attacks on and mass Kkillings of helpless Scheduled Castes and
Scheduled Tribes and rape of women belonging to the Scheduled Castes
and the Scheduled Tribes. Under the circumstances, the existing laws like the
protection of Civil Rights Act, 1955 and the normal provisions of the Penal Code,
1860 have been found to be inadequate to check these crimes. A special
legislation to check and deter crimes against them committed by non-Scheduled
Castes and non-Scheduled Tribes has, therefore, become necessary.

3. The term ‘atrocity’ has not been defined so far. It is considered necessary that
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not only the term ‘atrocity’ should be defined but stringent measures should be

introduced to provide for higher punishments for committing such atrocities. It is

also proposed to enjoining, on the States and the Union territories to take
specific preventive and punitive measures to protect the Scheduled Castes and
the Scheduled Tribes from being victimised and where atrocities are committed,
to provide adequate relief and assistance to rehabilitate them.”

(emphasis added)

53. While the Statement of Objects and Reasons of the Act specifically mentions
commission of rapes against SC & ST women as a form of atrocity committed against
the SC & ST communities, it does not specifically articulate the distinct disadvantage
women of these communities face on account of casteism, patriarchy and poverty at
the same time. Shreya Atrey notes that while the anti-caste movements began in
early 1900s and saw active participation of SC & ST women, their oppression was
imagined only on the basis of caste rather than patriarchy%2. On the other hand, the
mainstream feminist movement also failed to take into consideration the specific forms
of oppression that SC & ST women face not only at the hands of upper caste men but
also upper caste women. To reframe the words of the Combahee River Collective
Statement, a classic text in US anti-racist feminism - the SC & ST women struggled
together with SC & ST men against casteism, while they also struggled with men
about sexism.2% Adrija Dey in her work has specifically highlighted that class, caste,
geography and religion play a pivotal role in how gender violence is perceived and how
punishments are meted out in the criminal justice system.* How pervasive sexual
violence is against women from SC & ST community is emphatically stated by V.
Geetha in extract her book titled ‘Undoing Impunity’:

“As for sexual violence, Dalit women activists understood it to be part of a
continuum of violence that Dalit women experienced : in a life-world where food,
water, clean living spaces are routinely denied to Dalit women, where their labour
was exploited, and no protection available in their places of work, where to be in
bondage to a landlord or petty trader was commonplace, and at all times they are
viewed as sexually available, and humiliated in their bodily being, sexual violence
emerged as not an exceptional act of violence, but the most concentrated
expression of a fundamental animus against Dalits”4&

54. The above discussion highlights the social and economic context in which
sexual violence against women from SC & ST communities occurs. This contextualized
legal analysis has to be adopted by the Court which is sensitive to the nature of
evidence that is likely to be produced in a case where various marginalities intersect.
In the present case, a distinct individualized experience for PW2 is created on account
of her gender, caste and disability due to her association with wider groups that face a
societal disadvantage.

C.4 Section 3(2)(v) of SC & ST Act

55. Section 3(2)(v) of the SC and ST Act as it stood at the material time read as
follows:

“3. Whoever not being a member of a Scheduled Caste or Scheduled Tribe ...

(v) commits any offence under the Penal Code, 1860 punishable with
imprisonment for a term of ten years or more against a person or property on the
ground that such person is a member of a Scheduled Caste or a Scheduled Tribe or
such property belongs to such member, shall be punishable with imprisonment for
life and with fine;”

56. Under Section 3(2)(v), an enhanced punishment of imprisonment for life with
fine is provided where

(i) The offence is committed by a person who is not a member of a Scheduled Caste

or Scheduled Tribe;
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(ii) The offence arises under the Penal Code and is against a person or property and
is punishable with imprisonment for a term of ten years or more; and
(iii) The offence is committed “on the ground that such person is a member of a

Scheduled Caste or Scheduled Tribe” or such property belongs to such a person.

57. The key words are “on the ground that such person is a member of a SC or ST”.
The expression “on the ground” means “for the reason” or “on the basis of”. The above
provision (as it stood at the material time prior to its amendment, which will be
noticed later) is an example of a statute recognizing only a single axis model of
oppression. As we have discussed above, such single axis models require a person to
prove a discrete experience of oppression suffered on account of a given social
characteristic. However, when oppression operates in an intersectional fashion, it
becomes difficult to identify, in a disjunctive fashion, which ground was the basis of
oppression because often multiple grounds operate in tandem. Larrisa Behrendt, an
aboriginal legal scholar from Australia, has poignantly stated the difficulty experienced
by women facing sexual assault, who are marginalised on different counts, to identify
the source of their oppression:

“When an Aboriginal woman is the victim of a sexual assault, how, as a black
woman, does she know whether it is because she is hated as a woman and is
perceived as inferior or if she is hated because she is Aboriginal, considered inferior
and promiscuous by nature?”4<
58. Being cognizant of the limitation of Section3(2)(v) - as it stood earlier - in

dealing with matters of intersectionality, we are however bound to apply the standard
that has been laid down in the law. The expression “on the ground” was considered in
a two-judge Bench judgment of this Court in Dinesh Alias Buddha v. State of
Rajasthan4g, where the Court speaking through Justice Arijit Pasayat held:

“15. Sine qua non for application of Section 3(2)(Vv) is that an offence must have
been committed against a person on the ground that such person is a member of
Scheduled Castes and Scheduled Tribes. In the instant case no evidence has been
led to establish this requirement. It is not case of the prosecution that the rape
was committed on the victim since she was a member of Scheduled Caste.”

59. The Court held that in the absence of evidence to that effect, the offence under
Section 3(2)(v) would not stand established. This principle was subsequently followed
in a two judge Bench judgment of this Court in Ramdas v. State of Maharashtra2
where it was held that merely because a woman belongs to the SC & ST community,
the provisions of the SC & ST Act would not be attracted in a case of sexual assault.
This Court observed that there was no evidence to prove the commission of offence
under Section 3(2)(Vv) of the SC & ST Act.

60. The contours of the terms “on the ground of” have been explicated by this
Court in the following cases. In Ashrafi v. State of Uttar Pradesh3?, a two judge Bench
of this Court held that conviction under Section 3(2)(v) of the SC & ST Act cannot be
sustained because the prosecution could not prove that the rape was committed only
on the ground that the woman belonged to the SC & ST community. This Court
speaking through Justice R Banumathi held:

“9. The evidence and materials on record do not show that the Appellant had
committed rape on the victim on the ground that she belonged to Scheduled Caste.
Section 3(2)(v) of the SC/ST Prevention of Atrocities Act can be pressed into service
only if it is proved that the rape has been committed on the ground that PW-3
Phoola Devi belonged to Scheduled Caste community. In the absence of evidence
proving intention of the Appellant in committing the offence upon PW-3-
Phoola Devi only because she belongs to Scheduled Caste community, the
conviction of the Appellant Under Section 3(2)(v) of the SC/ST Prevention
of Atrocities Act cannot be sustained.” (emphasis added)
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61. In another judgment of this Court in Khuman Singh v. State of MP2L, Justice R
Banumathi speaking for this Court held:

“As held by the Supreme Court, the offence must be such so as to attract the
offence under Section 3(2)(v) of the Act. The offence must have been committed
against the person on the ground that such person is a member of Scheduled Caste
and Scheduled Tribe. In the present case, the fact that the deceased was belonging
to “Khangar”-Scheduled Caste is not disputed. There is no evidence to show
that the offence was committed only on the ground that the victim was a
member of the Scheduled Caste and therefore, the conviction of the appellant-
accused under Section 3(2)(v) of the Scheduled Castes and Scheduled Tribes
(Prevention of Atrocities) Act is not sustainable.”

‘(emphasis supplied)

62. In the above two extracts, this Court has interpreted Section 3(2)(v) to mean
that the offence should have been committed “only on the ground that the victim was
a member of the Scheduled Caste.” The correctness of this exposition. Is debatable.
The statutory provision does not utilize the expression “only on the ground”. Reading
the expression “only” would be to add a restriction which is not found in the statute.
The statute undoubtedly uses the words “on the ground' but the juxtaposition of “the”
before “ground” does not invariably mean that the offence ought to have been
committed only on that ground. To read the provision in that manner will dilute a
statutory provision which is meant to safeguard the Scheduled Castes and Scheduled
Tribes against acts of violence which pose a threat to their dignity. As we have
emphasized before in the judgment, an intersectional lens enables us to view
oppression as a sum of disadvantage resulting from multiple marginalized identities.
To deny the protection of Section 3 (2) (v) on the premise that the crime was not
committed against an SC & ST person solely on the ground of their caste identity is to
deny how social inequalities function in a cumulative fashion. It is to render the
experiences of the most marginalized invisible. It is to grant impunity to perpetrators
who on account of their privileged social status feel entitled to commit atrocities
against socially and economically vulnerable communities. This is not to say that there
is no requirement to establish a causal link between the harm suffered and the
ground, but it is to recognize that how a person was treated or impacted was a result
of interaction of multiple grounds or identities. A true reading of Section 3(2)(v) would
entail that conviction under this provision can be sustained as long as caste identity is
one of the grounds for the occurrence of the offence. In the view which we ultimately
take, a reference of these decisions to a larger bench in this case is unnecessary. We
keep that open and the debate alive for a later date and case.

63. If the evidence in this case was sufficient to establish the commission of the
offence on the ground that PW2 was a member of a Scheduled Caste, a fresh look at
the judgments in Ashrafi (supra) and Khuman Singh (supra) would have been
warranted. However, a close look at the evidence would demonstrate that the
prosecution has not led evidence to prove the ingredients of section 3(2)(V).
Unfortunately, there has been a serious gap in the evidence on that count. In the
present case, PW11 who was the Investigating Officer deposed:

“PW 1 and PW2 did not state before me that since she belongs to Schedule Caste
the accused committed the offence. Part 1 C.D does not disclose in specific that the
accused was handed over to the Circle. ‘Inspector of police. Witness adds by the
time he reached the scene of offence the Sub Inspector and Circle inspector of
police were present and the witnesses present there handed over to the accused to
them in turn he instructed them to take the accused to Mahanandi Police Station. It
is not true to suggest that my statement that the accused was handed over to Sub
Inspector of police or Circle Inspector of police is false as accused was not present

67



® SCC Online Web Edition, Copyright © 2021
SCC Page 16 Wednesday, July 14, 2021
Printed For: Aditi Sundaram, Jindal Global University
m SCC Online Web Edition: http://www.scconline.com

The surest iy to Legal research!

at the scene of offence.”

64. The Sessions Judge noticed the deposition of PW11. However, the Sessions
Judge noted that Exhibit P-1 disclosed that PW 2 belongs to a Scheduled Caste. The
Sessions Judge also observed in paragraph 39 of the judgment that PW1, who is the
mother of PW2 is an “illiterate village rustic woman” and merely because she did not
mention in the report or statement to the police that the accused committed the
offence on the ground that PW2 belonged to the Scheduled Caste is not fatal to the
case of the prosecution under Section 3(2)(v) of the SC & ST Act. The Sessions Judge
has also made observations in that regard in paragraph 40 of the judgment which has
been extracted earlier where he stated that the accused would not have dared to
commit the crime if PW2 belonged to an upper caste community particularly in a
village atmosphere. In appeal, the submission that the ingredients of the offence
under Section 3(2)(v) were not established was specifically urged before the High
Court. The submission was dismissed with the observation that “even otherwise still
the offence under Section 376(1) of the Penal Code is made out”. Both the Sessions
Judge as well as the High Court have failed to notice the crucial ingredient of Section 3
(2)(v) (as it stood at the material time prior to its substitution by Act 1 of 2016)52.

65. The issue as to whether the offence was committed against a person on the
ground that such person is a member of a SC or ST or such property belongs to such
member is to be established by the prosecution on the basis of the evidence at the
trial. We agree with the Sessions Judge that the prosecution's case would not fail
merely because PW1 did not mention in her statement to the police that the offence
was committed against her daughter because she was a Scheduled Caste woman.
However, there is no separate evidence led by the prosecution to show that the
accused committed the offence on the basis of the caste identity of PW2. While it
would be reasonable to presume that the accused knew the caste of PW2 since village
communities are tightly knit and the accused was also an acquaintance of PW2's
family, the knowledge by itself cannot be said to be the basis of the commission of
offence, having regard to the language of Section 3(2)(v) as it stood at the time when
the offence in the present case was committed. As we have discussed above, due to
the intersectional nature of oppression PW2 faces, it becomes difficult to establish
what led to the commission of offence - whether it was her caste, gender or disability.
This highlights the limitation of a provision where causation of a wrongful act arises
from a single ground or what we refer to as the single axis model.

66. It is pertinent to mention that Section 3(2)(v) was amended by the Scheduled
Castes and the Scheduled Tribes (Prevention of Atrocities) Amendment Act, 2015,
which came into effect on 26 January 2016. The words “on the ground of” under
Section 3(2) (v) have been substituted with “knowing that such person is a member of
a Scheduled Caste or Scheduled Tribe”. This has decreased the threshold of proving
that a crime was committed on the basis of the caste identity to a threshold where
mere knowledge is sufficient to sustain a conviction. Section 8 which deals with
presumptions as to offences was also amended to include clause (c) to provide that if
the accused was acquainted with the victim or his family, the court shall presume that
the accused was aware of the caste or tribal identity of the victim unless proved
otherwise. The amended Section 8 reads as follows:

“8. Presumption as to offences. - In a prosecution for an offence under this

Chapter, if it is proved that

(a) the accused rendered [any financial assistance in relation to the offences
committed by a person accused of], or reasonably suspected of, committing,
an offence under this Chapter, the Special Court shall presume, unless the
contrary is proved, that such person had abetted the offence;

(b) a group of persons committed an offence under this Chapter and if it is
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proved that the offence committed was a sequel to any existing dispute
regarding land or any other matter, it shall be presumed that the offence was
committed in furtherance of the common intention or in prosecution of the
common object.

[(c) the accused was having personal knowledge of the victim or his family, the
Court shall presume that the accused was aware of the caste or tribal identity
of the victim, unless the contrary is proved.]”

67. The Parliament Standing Committee Report on Atrocities Against Women and
Children has observed that, “high acquittal rate motivates and boosts the confidence
of dominant and powerful communities for continued perpetration” and recommends
inclusion of provisions of SC & ST Act while registering cases of gendered violence
against women from SC & ST communities®2. However, as we have noted, one of the
ways in which offences against SC & ST women fall through the cracks is due to the
evidentiary burden that becomes almost impossible to meet in cases of intersectional
oppression. This is especially the case when courts tend to read the requirement of “on
the ground” under Section 3(2)(v) as “only on the ground of”’. The current regime
under the SC & ST Act, post the amendment, has facilitated the conduct of an
intersectional analysis under the Act by replacing the causation requirement under
Section 3(2)(v) of the Act with a knowledge requirement making the regime sensitive
to the kind of evidence that is likely to be generated in cases such as these.

68. However, since Section 3(2) (v) was amended and Clause (c) of Section 8 was
inserted by Act 1 of 2016 with effect from 26 January 2016 these amendments would
not be applicable to the case at hand. The offence in the present case has taken place
before the amendment, on 31 March 2011. Therefore, we hold that the evidence in the
present case does not establish that the offence in the present case was committed on
the ground that such person is a member of a SC or ST. The conviction under Section
3(2)(v) would consequently have to be set aside.

C.5 Punishment under Section 376 of the IPC

69. Mr Harinder Mohan Singh, learned Counsel has submitted that as a sequel to
the setting aside of the conviction under Section 3(2)(v), the imposition of a sentence
of imprisonment for life for the offence under section 376 needs to be modified. In this
context, learned Counsel relied upon the provisions of Section 376(1).

70. Now Section 376(1), as it stood at the material time prior to its substitution by
Act 13 of 2013, was substituted by the Criminal Law (Amendment) Act 1983 (Act 43
of 1983) with effect from 25 December 1983. Section 376(1) as substituted by the
amendment read as follows:

“376. Punishment to rape : (1) Whoever, except in the cases provided for by sub
-section (2), commits rape shall be punished with imprisonment of either
description for a term which shall not be less than seven years but which may be
for life or for a term which may extend to ten years and shall also be liable to fine
unless the woman raped is his own wife and is not under twelve years of age, in
which case, he shall be punished with imprisonment of either description for a term
which may extend to two years or with fine or with both:

Provided that the court may, for adequate and special reasons to be mentioned
in the judgment, impose a sentence of imprisonment for a term of less than seven
years.”

71. Essentially, the submission which has been urged on behalf of the appellant is
that under Section 376(1) as it then stood, Parliament had made provisions for:

(i) A minimum sentence of seven years;

(ii) The imposition of a sentence of imprisonment for a term of less than seven

years for adequate and special reasons to be recorded by the Court;
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(iii) A term of imprisonment extending to ten years; and
(iv) A term of imprisonment for life.

72. In the context of (iii) and (iv) above, the words used in Section 376(1) were
“but which may be for life or for a term which may extend to ten years”.

73. On behalf of the appellant it has been urged that in the present case the
Sessions Judge proceeded to impose a term of imprisonment for life on the basis that
an offence under Section 3(2)(v) was established. If it is held that the offence under
Section 3(2)(v) has not been established, the Sessions Judge, it was urged, erred in
taking the view that the court was not inclined to exercise its discretion “to give lesser
punishment to the accused”. In other words, it was submitted that the Sessions Judge
proceeded on the basis that a sentence of imprisonment for life was the norm and
there was a discretion to award a lesser punishment, which is erroneous.

74. In evaluating the submission, it is necessary to note that the Sessions Judge
came to the conclusion that the appellant was guilty of an offence under Section 3(2)
(v) of the SC and ST Act and, independent of that, also of an offence punishable under
Section 376(1) of the Penal Code. In considering the sentence to be imposed in
respect of the two distinct offences, the Sessions Judge held that:

(i) A sentence of imprisonment for life should be imposed for the offence under

Section 376(1); and

(ii) A sentence of imprisonment for life would have to be imposed for the offence
under Section 3(2)(v) of the SC and ST Act.

75. For the reasons which we have indicated earlier we have come to the conclusion
that the ingredients of the offence under Section 3(2)(v) of the SC and ST Act were
not established. The issue which survives for consideration is as to whether the
punishment of imprisonment for life in respect of the offence under Section 376(1)
should have been imposed.

76. On a plain reading of Section 376(1), as it stood after its insertion with effect
from 25 December 1983 by Act 43 of 1983, it is evident that a sentence of
imprisonment for life is one of the sentences contemplated by the provision. The
Criminal Law Amendment Act 1983 was introduced with the aim of bringing
widespread amendments to the laws of rape in the country, making it difficult for the
offenders to escape conviction. The stated object and purpose of the Act was:

“There have been pressing demands inside and outside Parliament for the
amendment of the law relating to rape so that it becomes more difficult for the
offenders to escape conviction and severe penalties are imposed on those convicted.
L]

2. [...] The changes proposed in the Bill have been formulated principally on the
basis of the following considerations:—

[-1
(3) minimum punishments for rape should be prescribed;”

77. Pursuant to the above-mentioned objective, Section 376(1) provided that
except for cases covered by sub-Section (2), a person committing rape shall be
punished with imprisonment of either description for a term which shall not be less
than seven years. However, the proviso stipulated that the court may for ‘adequate
and special reasons’ to be mentioned in the judgment impose a sentence of
imprisonment for a term of less than seven years. The minimum sentence of seven
years could, in other words, be reduced to a lesser term only for adequate and special
reasons to be recorded in the judgment. This Court has time and again noted that
adequate and special reasons depend on the facts and circumstances of each case.
These special and adequate reasons are an exception to the rule and must be used
sparingly and interpreted strictly as held by this Court in State of Madhya Pradesh v.
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Bala%2. Section 376(1) however also stipulated that the term of imprisonment “may be
for life or for a term of ten years”.

78. Subsequently, in 2013, post the Nirbhaya case, the Criminal Law Amendment
Act 2013 was brought into force which amended Section 376(1). The Parliament
sought to take a tougher stand on crime against women and limited the discretion of
the judiciary regarding imposition of sentences for offences involving rape by providing
a minimum punishment of seven years and a maximum punishment of Ilife
imprisonment, without any exceptions for reduction of sentence. In 2018, Section 376
has been further amended by the Criminal Law Amendment Act 2018 (Act 22 of 2018)
by which the minimum punishment has been enhanced to ten years, with the
maximum punishment remaining the same.

79. Having detailed the amendments in Section 376 by the Parliament, we are
cognizant that we must apply the law as it was at the time of occurrence of the crime.
The range of punishment within which we must exercise our judicial discretion is the
imposition of a minimum punishment of 7 years (or less on existence of adequate and
special reasons), or 10 years or imprisonment for life. In determining the appropriate
sentence, this Court has consistently laid down that we must of necessity be guided
by all the relevant facts and circumstances including

(i) The nature and gravity of the crime;

(ii) The circumstances surrounding the commission of the sexual assault;

(iii) The position of the person on whom the sexual assault is committed;

(iv) The role of the accused in relation to the person violated; and

(v) The possibility of the rehabilitation of the offender.

80. The above factors are relevant for the determination of the quantum of
punishment as held in Ravji v. State of Rajasthan®®, State of Karnataka v.
Krishnappa2®, and State of Punjab v. Prem Sagar3Z among others.

81. In addition to these factors, we must also be alive to the intersectional identity
of PW2 and the underlying societal factors within which the offence was committed.
PW2 is a woman who is blind since birth and is a member of a Scheduled Caste. These
intersectional identities placed her in a uniquely disadvantageous position. The
Chhattisgarh Pradesh High Court in Tekan v. State of Madhya Pradesh (Now
Chhattisgarh)38 dealt with the conviction of a person accused of raping a blind woman
on multiple occasions, on the promise of marriage. The High Court was acutely aware
of the misuse of the woman's disability by the accused and sentenced him to 7 years
of rigorous imprisonment. The conviction and sentence were later upheld by this
Court®2. This Court also dealt with the question of compensation to be paid to the
prosecutrix and the physical disadvantage accruing to her on account of her disability.
In doing so, Justice M Y Egbal, speaking for the two-judge bench, noted:

“15. Coming to the present case in hand, victim being physically
disadvantaged, she was already in a socially disadvantaged position which
was exploited maliciously by the accused for his own ill intentions to
commit fraud upon her and rape her in the garb of promised marriage which
has put the victim in a doubly disadvantaged situation and after the waiting
of many years it has worsened. It would not be possible for the victim to
approach the National Commission for Women and follow up for relief and
rehabilitation. Accordingly, the victim, who has already suffered a lot since the day
of the crime till now, needs a special rehabilitation scheme.” (emphasis supplied)
82. Similarly, we are also aware of the disadvantage faced by women (and persons

generally) belonging to the Scheduled Castes and Scheduled Tribes. As explained
above, it is difficult and, in our opinion, artificial to delineate the many different
identities of an individual which overlap to place them in a disadvantaged position of
power and create the circumstances for heinous offences such as rape to occur. At this
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point, it would be relevant to note that a series of decisions of this Court rendered by
three-judge benchesf® and two-judge benches®l, have stated that “socio-economic
status, religion, race, caste or creed of the accused or the victim are irrelevant
considerations in sentencing policy”. However, it is necessary to understand the
context in which this finding was made. In all of these cases, the Court was dealing
with the plea of mitigation of sentence awarded by the High Courts or the lower courts
on the ground of existence of ‘adequate and special reasons’ on account of the accused
being a member of the scheduled caste/tribe; belonging to a rural background; or
being illiterate. It is on this count that the Court rejected such a plea given the
heinous nature of the crime of rape and the gravity of the criminal act. In our opinion,
these judgments do not bar us from taking a holistic view of the various intersectional
identities which form a vital part of the facts and circumstances of the act and speak
to the nature of the crime.

83. In the present case, several circumstances bearing on the sentence must be
borne in mind. First, PW2, who was subjected to a sexual assault was blind since birth.
Second, the appellant was known to the brothers of PW2, including PW3. The appellant
used to visit the house in which PW2 resided with her parents and brothers. Bereft of
eye-sight, PW2 was able to identify the appellant by his voice with which she was
familiar. Third, shortly before entering the home of PW2, the appellant enquired of
PW1 where her sons were, when he was told that they were not at home. PW1
proceeded with her chores at a public water tap. Taking advantage of the absence of
the members of the family from the family home, the appellant entered the house and
subjected PW2 to a sexual assault. PW1 has deposed that when she entered the house
together with PW3, PW4 and PW5 she found PW2 in a nude condition on the ground
bleeding from the injuries sustained on her genitals. The nature and circumstances in
which the offence has been committed would leave no manner of doubt that the
appellant had taken advantage of the position of the PW2 who was blind since birth.
He entered the house, familiar as he was with members of the family, in their absence
and subjected PW2 to a sexual assault. PW2 belongs to a Scheduled Caste. The
prosecution has not led evidence to prove that the offence, as we have noticed, was
committed on the ground that she belongs to a Scheduled caste within the meaning of
section 3(2)(v) of the SC and ST Act. This is a distinct issue. But the fact that PW2
belonged to a Scheduled Caste is not a factor which is extraneous to the sentencing
process for an offence under Section 376. It is in that context, that we must read the
observations of the Sessions Judge with a robust common sense perception of ground
realities. The appellant was 27 years old, a mature individual who was working as a
coolie together with the brothers of PW2 for a couple of years. The nature and gravity
of the offence in the present case is serious in itself and it is compounded by the
position of PW2 who was a visually disabled woman. A heinous offence has been
committed on a woman belonging to Scheduled Caste. The imposition of a sentence of
imprisonment for life cannot be faulted.

D Conclusion and Summary of Findings

84. For the above reasons we have come to the conclusion that the conviction
under Section 376(1) and the sentence imposed by the Sessions Judge must be
affirmed. In the circumstances we order as follows:

(i) The conviction of the appellant for an offence under Section 3(2)(v) of the SC
and ST Act and the sentence imposed in respect of the offence is set aside and
the appeal allowed to that extent; and

(ii) The conviction of the appellant for an offence punishable under Section 376(1)
of the Penal Code and the sentence of imprisonment for life is upheld. The fine of
Rs. 1,000/- and default imprisonment of six months imposed by the Sessions
Judge and affirmed by the High Court shall also stand confirmed.
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85. The appeal is disposed of in the above terms.
86. Pending application(s), if any, stand disposed of.
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(2018) 1 Supreme Court Cases 742

(BEFORE [RANIAN GOGOL AND R. B ANUMATHIL T]1.)
ASHARI .. Appellant;
Verrsues
STATE OF UT'TAR PRADISH .. Respondent.

Criminal Appeal No. 1182 of 20157, decided on December 8, 2017

ALSCs, STs, OBCs and Minorities — Scheduled Castes and the Scheduled
I'ribes (Prevention of Atrocities) Act, 1989 — 8. 3(2)(v) [prior to amcendment
by Act 1 of 2016] — Intention of accused to belittle person belonging to SC/S'T
community — Requirement of, for punishment under S. 3(2)(v) — Absence of
any evidence proving such intention — Conviction under . 3(2)(v), sct aside

On the intervening night ol 8-12-1995/9-12-1995, appellant-accused
and one U allegedly, forcibly opened the door and entered inside the house
ol PWs 3 & 4 and committed rape on PW 3 keeping PW 4 away on the point
ol pistol — On raising alurm, neighbours came there and aecused persons ran
away — Tral court convicted both accusced under Ss. 430, 376(2)g) & 323
IPC and under 5. 3(2)(v), 1989 Act — For conviction under §. 376(2)(g) IPC.
they were sentenced to undergo RT tor 10 vears with tine and detault clause,
and tor conviction under &, 3(2)(v) 19892 Act, 10 undergo life imprisomuent
with fine of Rs 10.000 with default clause — Sentence of fimprisonment was
alsoimposed Tor other offences under IPC — High Court upheld the conviction
and sentence

Held, regarding conviction under §. 376(2) ) IPC, based upon evidence
ol PWs 3 & 4 and medical evidence, both courts below recorded concurrent
findings and charpe ol rape stands proved, hence, no interference is required
with the same and also the sentence of 10 years™ RI Tmposed upon appellant
Alsa. there is no perversity with respect o conviction and sentence of appellant
reparding other oltfences under 1PC

Lurther, herein, unamended 8. 3(2)(v), 1989 Act, is applicable, as the
oceurrence was on the night of §-12-19935/9-12-1995 I'rom unamended
provisions of S, 3(2)v), it is clear that the statute laid stress on intention ol
accused in committing such offence in order to belittie the person as hedshe
belongs o SC or 8T community Lvidence and materials on record do not
show that appellant had commitled rape en viclim on ground that she belonged
to 8C community S5.3(2)v) can be pressed into service only if it is proved
thal rape was commitled on ground that PW 3 belonged o SO community
In absence of evidence proving intention of appellant in commilling offence
upon PW 3 only because she belonged to SC community, his conviction under
8. 3(2) v}, cannol be sustained. hence., sel aside As appellant has already
undergone more than 10 yvrs” sentence, he is ordered to be released forthwith

Arising 1rom the Todgment and Order in Ashefi v Sterre o 1207 2003 500 Onlane ATL 13003 -
(20737 82 ACC O (Alahabad High Couwrts Crle AL Noo 8270 o 2007 dr. 20-1-2013)
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ASHARELv. STATE OF U1 { Boanwmaithi, 1. 743
unless required in any other case Penal Code, 1860, 8s. 430, 376(2) g¢) and
323 (lParas 6 1o 11)

a Ashartt v State of UR0 2013 SCC OnLine Al 13093 ;0 (20131 82 ACC 91, madified

B.5Cs, 8Ts, OBCs and Minoritics — Scheduled Castes and the Scheduled
I'ribes (IPrevention of Atrocities) Act, 1989 — 8, 3(2)(v) |after amendment by
Act 1 of 2016] — Charge under — Condition for — What is — Held, after
the amendment, mere knowledge of accused, that the person upon whom the
offence is committed belongs to SC/S'T community, suffices to bring home

b charpge under 8. 3(2)(v) {Para 7)
Appeal partly allowed Y-D/S956 /TR

Advocates who appeared in this case :
Vikrant Singh Bais {Amicus Curiae), Advocate, Far the .f\ppcllarll.

Chronolagical list of cases vited on pagers)
1.0 2013 8CC Onliine AL 13093 0 (20131 82 ACC Q1. Asharfi v, State of
¢ ¥ 7130 o, THa

The Judgment of the Court was delivered by

R. BANUMATHI, J.  'This appecal arises out of the judgnient ol the
Allahabad High Court in Asfiarfi v. State of .00 dated 29-1-2013 in and by
which the High Court affirmed the conviction and sentence ol the appellant
awarded by the trial court. The wrial court vide its judgment dated 30-11-2007
convicled the appellant for the offences under Scections 430, 376(2)(g) and
323 IPC and under Scction 3(2)(01) of the Scheduled Castes and the Scheduled
Tribes (Prevention ol Atrocities) Act, 1989 (for short “the SC/ST Prevention
ol Atrocities Act™). For conviction under Scction 376(2)(g) TPC, the appellant
wis sentenced to undergo rigorous imprisomment for ten vears with a fine of
Rs 8000 with delault clause and. Tor conviction under Section 3(2)(1) of the
SC/ST Prevention of Atrocities Act., the appellant was sentenced to undergo
lile nmprisonment with g hine of Ry 10,000 with default clause. The appellant
wis also inposed sentence o imprisonment for other offences under the Penal
Code. 1860,

2. The case ol the prosecution is that on the iatervening night of
8-12-1995/9-12-1995, appellant Asharfi and one Udai Bhan are alleged 10 have
forcibly opened the door and entered inside the house ol PW 3 Phoola Devi and
PW 4 Brij Lal and said to have commitled rape on PW 3 Phoola Devi. PW 4
Brij Lal was kept away on the point of pistol. On raising alarm, neighbours
(PW | Rassu and PW 2 Baghraj) came there and on secing them, the accused
persons ran away threatening the witnesses.

3. Bascd on the complaint lodged by the complainant Brij Lal. FIR was
registered in Case Crime No. 70 of 1996 under Sections 370/452/323/506 11°C
and under Section 301Mad). SCIST Act against the appellant and one Udai
Bhan. Alter completion of investigation, charge-sheet was filed against the
appellant and the said Udai Bhan for the abovesaid offences. As noted above,
n the appellant and Ldai Bhan were convicted lor various offences by the trial

L 2013 8CC Online All 13003 1 (201 3) B2 ACC U]
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caourt. Tn the appeual preferred by the appellant belfore the High Court, the THigh
Court! affirmed the conviction ol the appellant and the said Udai Bhan.

4. We have heard the learned Amicus Curiae appearing for the appellant.
None appeared on behalf of the respondent. We have carcefully perused the
impugned judgment and materials on record.

5. 5o lar as the conviction under Section 376023 g) 1IPC is concerned, based
upon the evidence of PW 3 Phoola Devi and PW 4 Brij Lal and the medical
cvidence, both the courls below recorded concurrent findings that the charpe
ol rape has been proved. We are not inclined to interlere with the same and
also the sentence of wen years of imprisonment imposed upon him. We also lind
no perversity with respect to the conviction and sentence of the appellant with
respect o other offences under the Penal Code.

67_ In respect ol the offence under Section 3(2)00 of the SC/ST Prevention
ol Atrocities Act. the appellant had been sentenced 1o lite imprisonment. The
gravamen ol Scction 3(230v) of the SC/ST Prevention of Atrocities Act is that
any offence, envisaged under the Penual Code punishable with imprisomuent
for aterm of ten yeuars ormoere, against a person belonging to Scheduled Caste/
Scheduled Tribe, should bave been comumitied on the ground that “sueht person
iy u member of o Scheduled Cuasie or a Scheduled Trile or such properiy
hefongys to such member”. Prior 1o the Amendment Act 1 ol 2016, the words
used in Scction 302X of the SC/ST Prevention of Atrocities Act are ... an
the grownd ol such person (s a member of o Scheduled Casie or o Scheduled
Tiihe™,

7. Scction 3(210) of the SC/ST Prevention ol Atrocities Act has now been
amended by virtue of Amendment Act 1 of 2016. By way ot this amendment,
“Yooon the grownd that such person is a member af u Scheduled
Custe or a Scheduled Tribe™ huve been substituted with the words ». . knowing
that such person ks a member of o Scheduled Custe or Scheduled Tribe™.
Therelore. if subsequent 1o 26-1-2016 (i.c. the day on which the amendiment
came into effect), an olfence under the Penal Code which is punishable with
imprisonment for a term ol ten years or more, is committed upon a victim who
belongs to SC/ST community and the accused person has knowledge that such
victim belongs o SC/ST community, then the charge of Scetion 3(2)00) of the
SC/ST Prevention of Atrocitics Act is attracted. Thus, after the amendment,
mere knowledge ot the accused that the person upon whom the offence is

the words

comnuitted belongs 1o SC/ST comumunity sulfices to bring home the charge
under Section 3(2)(v) of the SC/ST Prevention of Atrocities Act.

8. In the present case, unamoended Scction 3(2)0:) of the SC/ST Prevention
ol Atrocities Act is applicable as the occurrence wus on the night of
8-12-1995/9-12-19095, Frow the ungmended provisions of Scction 3(23(v) of
the SC/ST Prevention of Atrocities Act, itis clear that the statute laid stress on

I Awdeerfi v, Steadee e 1200 20103 500 Onlane A 13093 0 (200131 82 ACC 9]

# Falo: Para O corrected vide Offienal Cormzendom Noo 3L B L T2007 doted 12-2-2018.
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the intention of the accused in committing such offence in order to belittle the
person as hefshe belongs 1o Scheduled Caste or Scheduled Tribe community.

a 9. The evidence and materials on record do not show that the appellant had
commitied rape on the victim on the ground that she belonged to Scheduled
Caste. Scetion 3(2)0m of the SC/ST Prevention of Atrocities Actean he pressed
into service only if it is proved that the rape has been committed on the pround
that PW 3 Phoola Devi belonged to Scheduled Caste community. In the absence
ol evidence proving intention ol the appellant in committing the oflence upon
PW 3 Phoola Devi only because she belongs (o Scheduled Caste community,
the conviction of the appellant under Scetion 302301 of the SC/ST Prevention
ol Atrocities Act cannot be sustained.

10. In the result, the conviction of the appellant under Scetion 3(2)(v) of

the Scheduled Castes and the Schedualed Tribes (Prevention ol Atrocities) Act,

¢ 1989 and the sentence of lile imprisomuent imposcd upon him are set aside and
the appeal is partly allowed.

11. So lar as the conviction of the appellant under Section 376(2)(g)
IPC and other oflences and sentence of imprisonment imposed upon him
are conlirmed. As the appellant had already undergone more than ten vears'
imprisonment. the appellant is ordered w be released lorthwith unless he is
required in any other casc.

79



SCC Online Web Edition, Copyright © 2021

Page 1

Monday, July 12, 2021

Printed For: Ashira Law .
SCC Online Web Edition: http://www.scconline.com
TruePrint™ source: Supreme Court Cases

QL

KAILAS v §TATE O MAITARASHTRA 793

(201 1) 1 Supreme Court Cases 793

(BLIORE MARKANDEY KATIU AND OYAN SUIA MISRAL LD
KAITAN AND OTTIERS .. Appellants:
Versuys
STALL O MAHARASHTTRA
THROUCGH TALUKA .S, - Rcspnndcm.

Crinminal Appeul Noo L ol 2001 7, decided on Junuary 5. 201

AL Penal Code, 1860 — 5Ss. 452, 354, 323, 506 P11 r'/“ S 34 —
Outraging modesty of a tribal woman — Appreciation ol u-ldLm,L —
Conviction confirmed — PW 4 victim, a tribal woman ol 25 years giving
evidence that accensed persons on being enraged by her illicit relationship
with PW 9 (a4 member of higher caste) entered ber house, beat, abused,

removedAore off her ¢clothes and paraded her naked in villaege Feom her
FONIGYLOLAUTYe in 0T Qaunids difh Praraaia Ul DidadG i Yiod@Ed (DI gl

house to a place in front of the shop of PW 3 — PPW 9 not supporting actual
incident but corroborating her evidenee regarding illicit relationship — PW
& proving medical certilicate that there were two contusions on PW 4 — PW
2 proving panchnama of seized articles from the spot i.e. torn clothes and
broken bangles of victim — Witnesses turning hostile due to fear and
inducement as accused persons were powerful persons in village —

Larelowvenss o IVA A civrenhoratogd by morlion] ootdomnaon of INY  fooohmarmog
LYINCOCE 01 VY o COITOoOrdaicda Oy Dohidcd SVINOnOD 61 7YY O, paiiningiia

evidence of PW 2 and partly corroborated by cvidence of PW 9, held,

credible — There is no reason to disbelicve PW 2 who proved the spot
panchnama — Conyiction of appellants by courts below, thercfore, upheld
— Criminal Trial — Appreciation ol evidence — Corroboration — Part
corrohoration of victim’™s evidence whose modesty was outraged — When
relevant — Witnesses — Injured witness — Evidentiary value of injured
victim — Urimies Against Woinen and Chilidiren — {}mrag:,mg:, miGdesty

B. Penal Code, 1860 — Ss. 354, 452, 323, 506 Pt. 11 r/w S, 34 —
Outraging modesty ol a tribal woman — \p]]l‘tletl()Il ol evidence — Plea

ased on inferi rik ple that they live in torn clothes or no
proper clothes, held, is not a(lmmsll)lc Mcntality of persons who regard
tribal people as inferior or sub-hnmans is totally unacceptable in modern
India — SCs, §Ts, OBCs and Minoritics — (Generally — Attitudes towards
tribals

based on inferiority of tribal pe¢

isniissing the appeal of the accused persons, the Supreme Court
Heldd

There is no reason to interfere with the judgment of the High Court
convicling the appellants under Scetions 452, 354, 323, 5306 Purt 1T T1PC read with
Seetion 34 [PC and imposing tine of 3000 on cach accused 1o be paid to the
victim. Rather the seatence imposed was (oo light considering the gravity of the
olfence. The victim in the present case 15 a young wontun ol 25 yvears of age
belonging to the Bhil tribe which is a Scheduled Tribe (871) in Muaharashira, who
was beaten with [ists and kicks and stripped naked by the accused persons after

TOATsIing out ef ST (Cr )y Noo 10367 of 20100 trom the Judgrnent and Order dated 10-3-2010 of
the Hizh Court of Bormbay, Beneh at Auransabaud in Ol A No. 62 ol 1998
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tearing off her blouse and brassiere und then got paraded in noaked condition on

the road of a villuge while being beaten and abused by the accused herein.
(DParasg 5\ 5

1
L% it e -l

Although muany ol the witnesses tumed hostile, there s no reason 10
disheheve the evidence ol the PW 4, the victin, hersell’ (Pura 9)
Pyen though PW 9 did not support the actual mcident of the victin being
beaten and paraded naked i the villuge by the accused persons, his evidence at
lcust on the points admitied by him corroborates the evidence of the victim.
PW O supported the proscoeution case 1o somie extent. TTe has accepted his ilheit
refations with the vietim and admitted that he had a daughter from her and she
wits pregnant for a second time (hrough him. {Para ‘)f)
The accused are powerful persons in the village  inasmuch all - the
wucement. (Para 11

eyewilnesses have turned hostile out of fear or some i

PW ¥ proved lus medical certilicate, Fxt. 26 and stated that there were two
contusions on the person of the victim. (Para 11)

There 1s no reason (o disbelicve PW 2 who proved the spot punchnania,
Lxt 12, It was drawn i {ront of the house of the victim, PW 4 PW 4 showed the
entire arca ol the crime from her house to the place in front of the shop of PW 3.
The police seized torn clothes and picces of bangles. (Para 1))

The mentality ol the accused who regard (ribal people as inlerior or
sub-humans is totally vnacceptable in modern India. 'The appellants alleged thal
the people belonging to the Bhil community live in torn clothes as they do nol
have proper clathes 1o wear. {Para 13)

.. Penal Code, 1860 — Ss. 354, 452, 323, 506 Pt. 11 r/fw N, 34 —
Outraging modesty of a tribal woman — Need lor harsher punishment and
special protection to tribals, stressed — Surprise expressed over State
Government not preferring appeal for imposition of harsher punishment —
Surprise expressed over scetting  aside of conviction on hypertechnical
grounds for offences under SC & ST Act — But said acquittal not interfered
wilh as no appeal preferred thereagainst — SCs, 8Ts, OBCs and Minorities
— Scheduled Castes and the Scheduled ‘T'ribes (Prevention of Atrocities)
Act, 1989 — 8, 3 — Acquittal under, on technical grounds — Deprecated

Instances like the present one deserve olal condemnation and  harsh
purli%hmcm The parade of o nuked tnbul woman on the village road in broad
daylight is shamelul, shocking and outrageous. (Paras 31 and 12}

T4

11

F il + 1. K AP P P 1212 sizon;  czsmEmcacs [ —
Ih hull]ll'\lll” trial  the \3lt.llL overnmietnt daid not ]lIL dll\" dIJIJLLlI ur

A L
enhancement of the punishment awarded by the Additional Sessions Judge
(Para 12)

[t is surprising that the conviction of the accused under the Scheduled Clastes
and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 was set aside on

hypertechnical prounds  that the caste certilicate was not  produced  and
investigation by a police olticer of the rank of Deputy Superintendent ol Police
was not done. These appear 10 be the only techoicalities and hardly a ground lor
acquittal, but since no appeal has been filed aguinst that part of the Tigh Court
Judgment, it need not be gone into. (Para §)
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KAILAS v STATE O MATTARASHTRA 705
13, Constitution of India — Arts. 15(4), 15(3), 16(4), 16(d4-A) and 46 —
Protection of 8Ts — Rationale and need for special protection, stated —

Held, historically disadvantaged groups must be given special protection
and help so that they can be uplifted from their poverty and low social
status — Giving only formal equality Lo all groups or communities in India

would not result in genuine equality — Duty of all people in this regard
pointed out — SCs, §Ts, OBCs and Minoritics — Affirmative action —
Tribal rights and their upliftment Need Tor genuine equality and not

mere formal equality, stressed — Criminal Law — Particular offences —
Crimes against Scheduled ‘Tribes — Need of special protection, stressed
(Paras 26 and 30)

Nenatha vo Ktate of AP CIOOT7 )8 8O0 1O referred 1o

. 8Cs, STs, OBCs and Minoritiecs — Protection of §Ts — Need for
tolerance and equal respect {on, stressed — STs being original inhabitants,
but constituting about 8% of population, their valnerability and deplorable
status, stateil (Paras 25, 3 anid 15)

.o 8Cs, 8Ts, OBCs and Minoritics — Protection ol' STs — Their origin
and oppression, discussed — Evidence was cited to point out  that

Dravidians may not be original inhabitants — Original inhabitants are pre-
Dravidian aborigines i.c. the ancestors of the present tribals or Adivasis
{Scheduled Tribes) — Huaman and Civil Rights — ‘Tribal Rights
(Paras 3,19, 21, 14 and 28)
the Cambridge History of India (Yol 11 Ancicnd fndia. refoerred o
|Ed.: Ceogle search of the keywords “The original inhabitants of India™ relerred o,
Reference is probubly to St Aenavcikipedia. orgviki dravidian peaples |

Avticle “World Dircctory of Minorities and Indipenons Peoples — Tndia: Advasis™, Story of
Ekluvya in the Adiparva of the Mahabhorat. referrad to
(. SCs, STs, OBCs and Minoritics — Protection of §Ts — Ithnic

diversity in India — Compared with near homogeneity in China — India a

country of immigrants like USA and Canada — Reasons for migration into

India and nol the reverse way, explained (Paras 22 to 24 und 16 1o 18)
Ulrdu poet irag Gorakhpuel. greeied

S8-12/M47170/CR

Dilip AL Taur and Anil Komar, Advoeates, tor the Appellants.
Chrorological list of cases cited or puge(s)
o (1QU7 )8 SOC 191, St v Stete af A Kl g-h
JUDGMENT
1. TLeave granted. This appeal has been liled against the final judgment
and order dated 10-3-2010 in Crimninal Appeal No. 62 of 1998 passed by the
Aurangabad Bench of the Bombay High Court,
2. Heard the learned counsel lor the appellants.
3. T'his appeal lurnishes a typical instance of how many of our people in
India have been treating the tribual people (Scheduled Tribes or Adivasis).
who are probably the descendants of the original inhabitants of India, but
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now constitute only aboul 8% ol our tolal population, and as a group are one
of the most marginalised and vulnerable conmunitics in India characterised
by high level of poverty, illiteracy, unemployment, discase and landlessness,
The victim in the present case is a young woman Nandabai, 25 years ol age
hclonging (o the Bhil tribe which is a Scheduled Tribe (81) in Maharashtra,
who was beaten with fists and kicks and stripped naked by the accused
pursons alter tearing ofl” her blouse and brassicre and then got paraded in
naked condition on the road ot a village while being beaten and abused by
the accused herein,
4. The four accused were convicled by the Additional Scssions Judge,
Ahimnednagar on 5-2- 1998 under Scetions 452, 354, 323, 506 1Part I read with
Section 34 11’C and sentenced 1o sutler R Tor six months and (o pay a fine of

Z100. They were also sentenced to sulfer RI for one vear and to pay a fine of

T100 tor the oftence punishable under Scctions 354/34 [PCL They were also
sentenced under Sections 323/34 [PC and sentenced to three months™ RT and
to pay a finc of T100. The appellants were lurther convicted under Section 3

o T S SRS P PRV B o cxedl Tl Koidaiaclialine] "Hedbas 1 heanramiionm ond At
I INe Soenoauieda L asteos ana ne Soneaiied 1 iioes UTEYOUGN GO0 ATTGCIL

it

Act, 1989 and sentenced to suffoer RI {or one year and to pay a fine of T100.
5. In appeal hefore the High Court the appellants were acquitted ol the
offecnee under Scetion 3 of the SC/8T Act, but the conviction under the
provisions ol IPC was confirmed. Howewver, that part of the order regarding

ey
[V

line was set aside and cach ol the appellant was direeted o pay a fine of

T5000 only to the victim Nanduabai.

6. The prosceution case 18 that the vietim Nandabai who belongs (o the
Bhil comumunity was residing with her father, handicapped brother, and
lunatic sister. She had illicit relations with PW 9, Vikram and had given birth
to his daughter and was also pregnant through him for a second time. Vikram
helongs 1o a higher caste and his marringe was being arranged by his family
with a woman of his own caste, On 13-5-1994 al about 5.00 p.m, when the
vigtim Nandabai was at her house the four accused went 1o her house and
asked why she had illicit relations with Vikram and started beating her with
lists and kicks, At that time the accused, Kailas and Balu held her hands
while accused, Subabair ¢ Subhadra reimoved her sarl. The accused Subhash
then remaoved her petticoal and accused Subabai tore the blouse and brassiere
of the victim Nundabai. Thercalter the accused Subabai and 13alu paraded the
victim Nandabai on (he road of the village and at that (ime the Tour accused
herein were beating and abusing the victiim Nandabai.

7. Al about 8.40 pa. an FIR was lodged at Taluka Police Station and

alter investigation a charge-sheet was filed. Atfter taking evidence the learned
J"\J]r’” 'Il’\'l"l"l] QI‘CC'i(\'I"Ik' II1.|"‘()J‘ r".l’\ﬂ\.-"i.f‘Tl'.r" !_l‘\: :.-‘AICICI\JS'\:J:I ‘a'\‘k, :111"‘“k! }}}.‘\:nll(.)n‘\:(i

Pl e LY |.1 e A R e e

above, the conviction under the provisions ol 11CT has been uphn,](l bul that

under the Scheduled Castes and the Scheduled Tribes  (Prevention of

Adrocitics) Act, 1989 has been st aside,

8. We are surprised that the conviction of the accused under the
Scheduled Castes and the Scheduled Tribes (Provention of Alrocitics) Act,
1989 was set aside on hypertechnical grounds that the caste certilicate was
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not produced and investigation by a police ollicer of the rank of Dieputy
Superintendent ol Police was not done, These appear (0 be the only
technicalitics and hardly a ground lor acquittal, but since no appeal has been
filed against that part ol the High Court judgmnent, we are now nol going into
it. However, we see no reason (o interfere with the judgment ol the High
Court convicting the appellants under various  provisions ol IPC and
imposing tine on them. In fact, we feel that the sentence was too light
considering the gravity ol the olfence.

9. There is the evidence ol the vietim Nandabai, 'W 4 hersell and we sce
no reason to disbelicve the same, Although many of the witnesses have
turned hostile, we see no reason o disbeliceve the statement of the victim
Nandabai. [n fact, PW O Vikram supported the prosecution case 1o some
extent. He has accepted his illicit relations with victinm Nandabal and
acdmitted that he had a daughter from her and she was pregnant tor a second
time through him. Fven though he did not support the actual incident, we are
ol the opinion that Viknn's evidence at least on the points admitted by him
corroborates the evidence ot victim Nandabai,

10. PW 2, Nurcndra Kalaimkar has proved the spot panchnama, 1ixt. 12,
le stated that the panchnama was drawn in front of the house of P'W 4, the
victim Nandabai, A1 the tinwe ol the panchnama, Nandabai was accompanicd
by the police and she had shown the entire area from her house (o the place in
front of the shop ol W 3, Shankar Pawar. The police seized the clothes in
torn condition. produced by PW 4 Nuandabai. There were picees ol bangles
lving in front ol the house. Henee there is no reason to dishelieve 1I'W 2
Narcendra Kalamkar.

11. Tt appears that the accused are powcerlul persons in the village
inasmuch as that all the eyvewitnesses have turned hostile out of fear or some
induccement. ITowewver, PW R, D Ashok Ingale proved the medical
coertilicate, ixt, 26 and stated that there were two contusions on the person of
the victin.

12. The parade of a tribal woman on the village road in broad daylight is
shameful, shocking and outrageous. The dishonour of the victim Nundabai
called lor harsher punishment, and we are surprised  that the State
Governinwent did not lile any appeal lor enhancenwent ol the punishinent
awarded by the Additional Scssions Judge.

13. It is alleged by the appellants that the people belonging to the Bhil
community live in torn clothes as they do not have proper clothes to wear,
This itself shows the mentality of the accused who regard tribal people as
inferior or sub-humans, 'This is totally unacceptable in modern India,

14, The Bhils are probably the descendants of some ol the original
inhabitants ol India living in various parts ol the country particularly
southern Rajasthan, Maharashtra, Madhya Pradesh, ete, They are mostly
tribal people and have managed to preserve many of their tribal customs
despite many oppressions and atrocitics ITrom other communities, It is stated
in the article “World Dircctory of Minorities and Indigenous Peoples —
India: Adivasis”, that in Maharashira Bhils were mercilessly persecuted in the
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I 71h century. If a criminal was caught and found o be a Bhil, he or she was
often killed on the spot. Historical accounts tell us of entire Bhil conununitics
being killed and wiped out. Hence, Bhils retreated to the strongholds of the
hills und forests.

15. Thus Bhils are probubly the descendants of some of the original
inhabitants ol India koown as the "abq.urigincs"‘ or Scheduled  Tribes
(Adivasis), who presently comprise of only about 8% ol the population of
India. The rest 92% of the population ol India consists ol descendants of
immigrants. Thus India (s broadly o cowntry of inunigranis fike North
America. We may consider this in sone detail.

India is broadly a country of immigrants

16, While North America (USA and Canada) is a continent of new
immigrants, who came mainly from Burope over the last tour or tive
centurics, India is a country ol old immigrants in which people have been
coming in over the last ten thousand yvears or so. Probably about 92% people
living in [ndia today are descendants of immigrants, who came mainly from
the North-wWest, and (o a lesser extent rom the North-Past, Since this 8 a
point ol greal importance tor the understanding of our counltry, it is necessary
to gointo it in some detail,

17. People migrate I rt: : le s ‘
is natural because cveryone w.mlx 1o live in L‘OllllOIl Belore the coming 0['
modern industry there were agricultural societies everywhere, and [ndia was
a paradisc Tor these because agriculture requires level land. fertile soil. plenty
of water lor irrigation. ¢te. which was in abundance in India. Why should
anvbody living in India migrale o, say, Alghanistan which has a harsh
terrain, rocky and mountainous and covered with snow for several months in
a vear when one cannot grow any crop? Tlence, almost all immigrations and
invasions i from outside into India (except those Indians who were sent
oul dunns__ h rule as |nda.,nlumd Iahour dnd Ih recent m]gdlmn 01 a |LW

il 1ndi

]8. lndm was a \a‘L,l"II:_'lh ¢ pdl“d(llh(, Iur pasmr‘al dn('l agricultural socicties
bhecause it has level and lertile land, hundreds ol rivers, forests, cle. and is
rich in natural resources, Tence Tor thousands of years people kept pouring
into India because they lound a comtortable lite here in a country which was
gifted by nature. As the great Urdu poct Firag Gorakhpuri wrote:

“Sar zeonin-e-hind par agwacon-e-alonn ke firag
Kuafile guzarie gae Flindustan banta gaya”
Which meuns
“In the land of Ilind, the caravans ol the peoples of the world kept
coming in and India kept getting Tormed.”

19, Who were the original inhabitants of India? AL one time it was
believed that the Dravidians were the original inhabitants, However, this view
has bheen considerably  maoditicd  subsequently, and now the generally
accepted  beliel is that e origingl  inhabitants  of  fudia were  fhe
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pre-Davidian aborigines 1.c. the ancestors of the present tribals or Adivasis
(Scheduled Tribes). In this connection it is stated in The Cambridge History
YA I A A S Y Ao e Feo TS T
CAF PG 4 VOILL L P SVARC eI EARCEEELD ad LIV D,

oo It nmwst be rencmbered, howewver, that, when  the  werm
‘Dravidian’ is thus uscd cthnographically, it is nothing more than a
v o Taahy-] Tt ryarauad il e owcerririese] 1laar thy cruvalasra o0 1l
VALY Aol llWllL LAll M-l 1L LLAMRYL 11w 7L I.J\/ LR R el LA LLIWIL L 11._»\.(.11\\‘.-1 ¥ LAl § Lllw-

Dravidian languages arc aborigines. In Southern India. as in the North,
the same genceral distinction exists between the more primitive tribes of
the hills and jungles and the civilised inhabitants of the fertile tracts: and
sonwwe cthnologists hold that the difference is racial and not merely the
result of culture. Mr ‘Thurston, lor instance. says:
Htois the pre-Dravidian aborigines, and not the tater and maore
cteftred Dravidicots, who must be regoarded as the priimitive existing
race.. .. These pre-Dhravidians ... are  dilferentiated  from the
Diravidian classes by their short stature and broad (platyrhine) noscs.
There is strong ground for the belicl that the pre-Druavidians are
cthnically related to the Veddas of Ceylon, the Toalas ol the Celebes,
the Batin of Sumatra. and possibly the Australians, (Fhe Madras
{J!t)sj(‘!{);;( 1\ rr l’) | "]-7. }"
ft world seem probable, thea, thai the original speakers of the
Dravidian  languages were  invaders, and that the  cthnographical
Dravidians are a mixed race. In the more habitable regions the two
clements have lused, while representatives of the aborigines are still |
the lasinesses (in hills and forests)y o which they retired betore lhc
cncroachments ot the newconiers, [ this view be correel, we must
suppase that these aborigines have, in the course ol long ages, lost their
ancient languages and adopted those ol their conquerors, 'The process of
linguistic transformation, which may still be observed in other parts of
India, would scem to have been carried out more completely in the South
than elsewhere.

The theory that the Dravidian elenmwent is the most ancient which we
can discover in the population of Northern India, must also he moditied
by what we now know ot the Munda languages, the Indian

representatives of the Austric Family ol speech, and the mixed languages
in which their influence has heen traced (p. 483, Here, according to the

evidence now available, #7 weonld seem that Hhe Awsiric efement is 1he
oldest, and that it has been overlaid in different regions by successive
waves ol Dravidian and [ndo-Huropean on the one hand, and by "libeto-
(’hinese on the other, Most ethnologists hold that there is no difterence in
physical type between the present speakers o Munda and Dravidian
languages. This statement has been called in question; but, il it is true, it
shows that racial conditions have become so complicated that it is no
longer possible 1o analyse their constituents, 1anguage alone  has
preserved a record which would otherwise have been lost.
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Al the same tinme, there can be little doubt that Dravidian languages
were actually Tourishing in the western regions of Northern India at the
period when languages of the Indo-Huropean type were introduced by the
Arvan invasions from the north-west. Dravidian characteristies have been
traced alike in Vedie and Classical Sanskrit, in the Prakeits or early
popular dialects, and in the modern vernaculars derived from them. The
linguistic strata would thus appear (0 be arranged in the order—Aaustric,
Dravidian, Indo-Luropean.

There is good ground, then, for supposing that, before the coming of
the Indo-Aryans, speakers of the Dravidian languages predominated both
in Narthern and in Southern India; but, as we have seen, older elements
are discoverable in the populations of both regions, and therelore the
assumption that the Dravidians are aboriginal is no longer enable, s
there any evidence o show whence they cane into [India?

No theory of their origin can be maintained which does not aecount

for the existenrce of Bralug, the lavge island of Dravidian speecte i the

mientainous regions of distand Balpclistan which lic near the western
routes into India. s Brahui a surviving trace of the immigration ot
Dravidian-speaking peoples into India Trom the west? Or does it mark the
limits of an overllow from India into Baluchistan? Both theorics have
been held; but as qff the great rmovermenis of peoples have been into India
eid noi out of Idia, and as a remote mountainous district may be
expected to retain the survivals of ancient races while it is not likely 1o
have been colonised, the former view would a priori seem to be by lar the
more probable” (emphasis suppliced)

(Sce “Brahui™ on Google)

of 1

20. In Google, “The original inhabitants of India™, it is mentioned:

A nuimber ol carlier anthropologists held the view that the Dravidian
people together were a distinet race. However, comprehensive genctic
studics have proven that this is not the case.

The original inhiabitants of India may be identified swith the speakers
of the Munda fanguages, wiich arve wnrelated o either Lido-Arven or
Dravidien langnages” (emphasis supplicd)
21, Thus the generally aceepted view now is that the original inhabitants
ndia were not the Dravidians but the pre-Dravidians Munda aborigines

whose descendants presently live in parts of Chottanagpur  (Jharkhand),
Chhattisgarh, Orissa, West Bengal, ete., the ‘Todas ol the Nilgiris in Tamil
Nadu, the tribals in the Andaman Islands, the Adivasis in varions parts of
India {especially in the lorests and hills) e.g. Gonds, Santhals, Bhils, ete.

the

22, 1t is nol necessary for us (o go into lurther details into this issue, but
lacts mentioned above certainly lend support to the view that ahboud 92%%

people living in India are descendants of inonigrants (though more rescarch
is required). It is for this reason that there is such tremendous diversity in
India, This diversity is a signiticant teature of our country, and the only way
to explain it is o accept that India is largely a country ol immigrants,
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23, There are a large number of religions, castes, languages, ethnic
groups, cultures, cte. in cur country, which is duc to the fact that India is a
country of iimmmigrants. Somcbody is tall, somchody is short, some are dark,
some are fair complexioned. with all kinds of shades in between, someonce
has Cavcasian lcatures, somcone has Mongoloid features, somceonce has
Negroid [catures. cle. There are dilferences in dress, {ood habits and various
other matters.

24. W may compare India with China which is larger both in population
and in land arca than India. China has a population ol about 1.3 billion
whercas our population is roughly 1.1 billion. Also, China has more than
twice our land arca. Howcever. all Chin ] Maongo loid | they
have a conunon written seript (Mandarin Chinese) and 95% of themn belong
1o one cthnic group. called the fan Chinese. 1lence there is a broad (though
not absolute) homogencity in China. On the other hand, as stated abowe,
India has wremwendous diversity and this is duc 1o the large-scale migrations
and invasions into India over thousands of years. The various inmigrants/
invaders who canwe into India brought with them their different cultures,
languages, religions, cle. which accounts lor the tremendous diversity in
India.

25. Since India is g country ol great diversity, it 1s absolutely essential if
we wish o keep our country united to have tolerance and cqual respect lor all
conununitics and sccts, It was duc (o the wisdom of our lF'ounding Pathers
thiat we have a Constitution which is sceular in character, and which caters (o

T
1
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the trenendaous diversity in our country.
which is keeping us together despite all our tremendous diversity, becausce the
Constitution gives cqual respect o all conununitics, seets, lingual and cthnic
groups, elc. in the country. The Constitution gu
frecdom of speech (Article 19). [reedom of religion (Article 25), cquality
(Articles 14w 17), liberty (Article 21), cte.

26. Iowever, giving formal cquality to all groups or commmnunitics in
India would not result in genuine equality, The historically disadvantaged
groups must be given special protection and help so that they can be uplifted
from their poverty and low social status, It is Tor this reason that special
provisions have heen made in our Constitution in Articles 15(4), 15(5), 160,
16(4-A), 40, cte. for the upliltment of these groups. Among  these
disadvantaged groups, the most disadvantaged and marginalised in India are
the Adivasis (8'1%), who, as already mentioned, are the descendants of the
original inhabitants ol India, and arce the most marginalised and living in
terrible poverty with high rates of illiteracy, disease, ecarly mortality, cle,

iarantees 1o all citizens

(vide SCC paras 12-13 : AIR paras 12-15). llence, it is the duty ol all people
who love our country 1o see that no harm is done to the Scheduled Tribes and
that they are given all help to bring then up in their economic and social
status, since they have been victimised Tor thousands ol vears by terrible

T OIR973 8 SOC 191 0 ATR 1997 50 3297
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oppression and atrocitics. The mentality of our countrymen towards these
tribals mwust change. and they muost be given the respect they deserve as the
original inhabitants of India.

27. 'The bravery ol the Bhils was accepted by the great Indian warrior
Ruana Pratap. who held a high opinion of B3hils as part ol his army.

28. The injustice done to the tribal people of Indig is a shameful chapter
in our country’s history. The tribals were called “rakshas™ {demons).
“asuras”, and what not. They were slaughtered in lurge numbers, and the
survivors and their descendants were deoraded, h a1l

and duscer mili;
atrocities inflicted on them for centurics. They were deprived of their lands.

and pushed into forests and hills where they cke out a miscrable existence of

poverty, illiteracy, discasc, cte. And now cfforts are being made by sonwe
pueople o deprive them even of their lorest and hill land where they arc
living. and the forest produce on which they survive.

29. The well-known exaimnple of the injustice to the tribals is the story of

Iklavya in the Adiparva ol the Mahabharat, Fklavyva wanted o learn archery,
but Dronacharya relused o teach him, regarding him as low born. Lklavya
then built a statue ot Dronacharya and prau]uud Llrc:hu}a hetore the statue. Te

Y T ] S 1ren Iuaak . :

T I T R S TR SV RN G PR
WOl navo }:\_,lln_llJn THOCUIN [

arcnei man ;\i’]uu, but since i_i
Dronacharya’™ favourite pupil ])I()I‘ld(hdl\d told iklavya to cut off his right
thumb and give it to him as “guru dakshina” {2ilt to the teacher given

traditionally by the student after his study is complete). In his simplicity

Iklavyva did what he was told. This was a shamelul act on the part of

Dronacharya. He had not ceven taught Eklavya, so what right had he to
denand “guru dakshing™, and that too of the right thuinb of Eklavya so that
the latter may not become a better archer than his favourite pupil Arjun’?

30. Despite this horrible oppression on them, the tribals ol India have
generally (though not invariably) retained a higher level of cthies than the
non-tribals in our country. They normally do not cheat, (ell lies, and do other
misdecds which many non-tribals do. They are generally  superior in
character to the non-tribals, It is time now (0 undo the historical injustice to

1. [nstances like the one with which we are concerned in this case
deserve mlal condemnation and harsh punishm
3

.
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ORDER
P.R. Shivakumar, J.

1. Invoking the jurisdiction of the Court under Article 226 of the Constitution of
India, the writ petitioner has sought for the issuance of a writ of certiorarified
mandamus for quashing of the order of the Sub-Collector and Sub-Divisional
Magistrate, Gobichettipalayam, the 4th respondent herein, made in proceedings Na.
Ka. 15462/07-B2 dated 20.11.2007 and further directing the respondents to pay
adequate compensation to the petitioner for the alleged discrimination shown to the
petitioner in denying him the use of Sri Karpaga Vinayagar Kamatchi Amman Kalyana
Mandapam, Gandhipuram, Nambiyur on 21.11.2007 for the ear-boring ceremony of
his daughter, who was then 6 years old. Following are the brief averments made by
the petitioner in the affidavit filed in support of the writ petition;

When the petitioner approached the 8th respondent on 07.10.2007 for
booking Sri Karpaga Vinayagar Kamatchi Amman Kalyana Mandapam,
Gandhipuram, Nambiyur for the ear-boring function of his daughter, the 8th
respondent enquired about the community of the petitioner and ascertained
that the petitioner was a member of Arunthathiyar community, a scheduled
caste. On coming to know that the petitioner belonged to Arunthathiyar
community, the 8th respondent refused to book the mandapam for the above
said function and on the other hand, he went to the extent of proclaiming
that Arunthathiyar community people could not conduct any function in the
mandapam belonging to caste Hindus. On such refusal on the part of the 8th
respondent, the petitioner preferred a complaint on the file of Nambiyur
Police Station. After the lodging of such complaint, the 8th respondent
agreed to receive a sum of Rs. 1,000/- as advance out of the rent of Rs.
2,000/- since the mandapam had not been booked by any one else for any
other function to be held on 21.11.2007. However, after the petitioner had
made all arrangements for the function slotted to be held on 21.11.2007, the

50
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caste Hindus of Nambiyur, especially the respondents 8 to 19, caused a
threat to the petitioner to withdraw the reservation of the mandapam for the
above said function on the premise that the mandapam was meant for upper
caste people alone. When the petitioner pleaded with the respondents 8 to 19
pointing out the fact that he had a right to equality guaranteed as a
fundamental right by the Constitution of India, they chose to abuse him in
the name of his caste. It made the petitioner approach the Sub-collector,
Gobichettipalayam (4th respondent) and the Deputy Superintendent of Police,
Gobichettipalayam (5th respondent) for immediate action for the acts of the
respondents 8 to 19 showing discrimination on grounds of caste and abusing
the petitioner in public in the name of caste. The petitioner also made
representations to the Deputy Inspector General of Police, Coimbatore Range
and the District Collector of Erode District (the first and second respondents).
No action was taken against the respondents 8 to 19 and on the other hand,
the 4th respondent, namely the Sub-Collector and Sub-Divisional Magistrate
of Gobichettipalayam Division obtained a report from the Tahsildar,
Gobichettipalayam Taluk (6th respondent) and based on the report, he
passed the impugned order dated 20.11.2007 under Section 144 of the Code
of Criminal Procedure restraining the writ petitioner and 12 others and also
respondents 8 to 19 from entering the village limits of Nambiyur from
20.11.2007 till 30.11.2007. Under the said circumstances alone, the
petitioner has to approach the High Court for the issuance of a writ of
certiorarified mandamus.

2 . On behalf of the official respondents, namely respondents 1 to 7, the 5th
respondent filed a counter containing, in brief, the following averments:

Sri Karpaga Vinayagar Kamatchi Amman Kalyana Mandapam, Gandhipuram,
Nambiyur was booked by the petitioner for the ear-boring ceremony of his
daughter to be held on 21.11.2007. But the management of the Sri Karpaga
Vinayagar Kamatchi Amman Kalyana Mandapam refused to give it for the
function on the premise that it was likely to be used by the petitioner for
convening a party meeting. The contention of the petitioner that on
07.10.2007 when the petitioner approached the 8th respondent for booking
the Kalayana Mandapam for the ear-boring ceremony of his daughter, the 8th
respondent refused to book it and hence, the petitioner preferred a police
complaint pursuant to which the mandapam was booked in the name of the
petitioner for the ear-boring ceremony of his daughter proposed to be held
on 21.11.2007 is substantially correct. However, the 5th respondent received
reliable information that the petitioner and other members of 'Vidudhalai
Sirutthaigal' party were planning to conduct a political meeting at the venue
on the above said date and time in the guise of ear-boring ceremony of the
daughter of the petitioner and hence, the trouble between the petitioner and
the management of the Sri Karpaga Vinayagar Kamatchi Amman Kalyana
Mandapam started. Only in order to prevent any untoward incident, on the
submission of a report by the 6th respondent (Tahsildar), the 4th respondent
(The Sub-Collector & Sub Divisional Magistrate, Gobichettipalayam) passed
the impugned order dated 20.11.2007 under Section 144 of the Code of
Criminal Procedure. Even after the passing of the impugned order based on
the complaint of the petitioner, a case was registered in Crime No. 180 of
2007 on the file of Nambiyur Police Station for an offence under Section 7(1)
(b) of the Protection of Civil Rights Act (in short PCR Act) and the final report
was taken on file as C.C. No. 58 of 2008 on the file of Judicial Magistrate No.

o1
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II, Gobichettipalayam. The order of the 4th respondent was perfectly valid.
The Kalayana mandapam, being one belonging to a particular community, the
same cannot be construed to be a public building and the petitioner could
approach the Civil Court claiming damages for the breach of contract, if any.

3. On behalf of the private respondents, the 8th respondent has filed a counter
affidavit containing, in brief, the following averments :

The members of Senguthamudhaliar community of Nambiyur Village formed
an association and built a Kalyana Mandapam out of their own funds in order
to help people of their community for conducting auspicious functions as
such as marriages at a concessional rate. The mandapam, known as Sri
Karpaga Vinayagar Kamatchi Amman Kalyana Mandapam, is managed by
elected body of persons among the members of Senguthamudhaliar
community of Nambiyur village; that the 8th respondent was the elected
secretary of the kalyana mandapam that on 07.10.2007, some of the local
leaders of a political party founded on caste basis, approached the 8th
respondent for booking the kalyana mandapam to conduct a party meeting
and that the 8th respondent represented that the kalyanamandapam was
being given only for their community people, that too, for auspicious
functions and not for conducting party meetings. Pursuant to the same, the
then Sub-Inspector of Police of Nambiyur Police Station by name
Subramanian took the 8th respondent to the police station stating that a
complaint had been lodged against him by two persons under the Protection
of Civil Rights Act. While he was being enquired in the police station, the writ
petitioner and 3 other persons were present and the above said Sub-
Inspector of Police demanded a sum of Rs. 4,000/- for not foisting a case
against the 8th respondent under the provisions of the Protection of Civil
Rights Act. On the refusal of the 8th respondent to make payment as per the
illegal demand, the above said Sub-Inspector of Police directed the other
party people to get the receipt book of the Kalyana Mandapam from the shop
of the 8th respondent. On the above said direction of the Sub-Inspector of
Police, the writ petitioner and three other persons went to the shop of the 8th
respondent and the receipt book was forcibly acquired by them from the wife
of the 8th respondent. When they brought it to the police station,
Subramaniam, the then Sub-Inspector of Police, Nambiyur Police Station
caused a threat to register a case under the Protection of Civil Rights Act and
forced the 8th respondent to prepare a bill as if he received an advance of
Rs. 1,000/- from the writ petitioner for his daughter's ear-boring ceremony
to be held on 21.11.2007. The said receipt dated 07.10.2007 was forcibly
taken by the writ petitioner from the 8th respondent with the help of the
police. Hence the 8th respondent informed the other office bearers of his
community people and a complaint was lodged with the Sub-Collector and
other higher officials about the illegal act of Subramaniam, the then Sub-
Inspector of Police, Nambiyur Police Station. The same resulted in a tension
between the two communities. Hence, at the instructions of the 4th
respondent, a peace committee meeting was convened by the Tahsildar,
Gobichettipalayam, the 6th respondent, but no agreement could be reached.
The Tahsildar submitted a report revealing an imminent community clash and
based on the report, an order under Section 144 Cr.P.C. was validly passed.
Such an order would be in force for two months alone. In case of any
grievance against the impugned order, it was open to the petitioner to move
the concerned Magistrate or his successor in office or any Magistrate
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subordinate to him to cancel or modify the order under Sub-Section 5 of
Section 144 Cr.P.C. Without doing it, the writ petition has been filed based
on misconception and with false allegations. The 8th respondent and others
had also filed a private complaint against the writ petitioner and others
before the learned Judicial Magistrate, No. II, Gobichettipalayam alleging
commission of offences punishable under Sections 147, 148, 342, 368, 384,
383, 193 r/w. 506(i) IPC. The said complaint has been referred to the police
for investigation. Under the said circumstances, the 8th respondent prays for
the dismissal of the writ petition.

4 . Mr. A.V. Arun, learned counsel for the petitioner, Mr. M.S. Ramesh, learned
Additional Government Pleader representing the official respondents, namely
respondents 1 to 7 and Mr. A.K. Kumarasamy, learned counsel for the private
respondents advanced their arguments in line with the respective averments of the
concerned party/parties. The arguments advanced on behalf of the parties were taken
into consideration. This Court also considered the materials placed for its perusal by
the parties concerned.

5 . The writ petitioner M.P. Mariappan, is a resident of Piliampalayam Village,
Nambiyur, Gobichettipalayam Taluk, Erode District and he belongs to Arunthathiyar
community, declared by the Presidential notification as a scheduled caste. V.
Ayyasamy, the 8th respondent, is the secretary/manager of Sri Karpaga Vinayagar
Kamatchi Amman Kalyana Mandapam at Gandhi Nagar, Nambiyur. According to the
writ petitioner, he wanted to take the said mandapam as the venue for conducting
ear-boring ceremony of his younger daughter, which was proposed to be held on
21.11.2007 and he approached the 8th respondent on 07.10.2007 for booking the
above said Kalyanamandapam for his function. It is his further contention that the
Kalyanamandapam had not been booked by any other person for any other function
for the above said date i.e., 21.11.2007 and the said fact was also ascertained by the
writ petitioner from the 8th respondent, but the 8th respondent, after ascertaining the
fact that the writ petitioner belonged to Arunthathiyar community, refused booking of
the said mandapam for the function of 21.11.2007, stating that the mandapam was
meant for caste Hindus and the members of Arunthathiyar community would not be
permitted to conduct their functions in the said mandapam. It is his further
contention that even when he pleaded with 8th respondent to consult the President of
the Kalayanamandapam in this regard, the 8th respondent besides refusing to allow
the booking of the Kalyanamandapam for the function of the writ petitioner, caused
humiliation to the writ petitioner in the name of his caste; that pursuant to the same,
the writ petitioner lodged a complaint on the file of Nambiyur Police Station and that
only after lodging of such a complaint, 8th respondent received a sum of Rs. 1000/-
as advance out of the rent of Rs. 2000/- and booked the mandapam for the ear-
boring ceremony of daughter of the writ petitioner scheduled to be held on
21.11.2007. The further contention of the writ petitioner is that after such booking,
the private respondents, namely respondents 8 to 19 made a threat to the writ
petitioner stating that he would have to face serious consequences if he did not
cancel the reservation of the hall for his function on 21.11.2007, since according to
them, the said hall was meant for upper caste people alone.

6. Under the said circumstances, according to the writ petitioner, he had to approach
the respondents 4 and 5 who in turn, asked him to contact the 6th respondent,
namely the Tahsildar of Gobichettipalayam Taluk and the various representations sent
to the official respondents did not evoke any response and on the other hand, the 4th
respondent, namely the Sub-collector and Sub-divisional Magistrate,
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Gobichettipalayam Division, chose to pass the impugned order dated 20.11.2007 in
his proceedings Na. Ka. 15462/07/B2 directing the petitioner and 12 other persons
and respondents 8 to 19 not to enter the village limits of Nambiyur from 20.11.2007
till 30.11.2007, as a result of which he was not allowed to conduct the function in the
said Kalyanamandapam on 21.11.2007 even though he had printed the invitation and
distributed the same to his friends and relatives.

7. Learned counsel for the writ petitioner further argued that the respondents 8 to 19
chose to deny permission to the petitioner to use the Kalyanamandapam for his
daughter's ear-boring ceremony, after he had booked the same, on the ground that
the mandapam was intended for the use of caste Hindus and no member of the
scheduled caste would be allowed to conduct his function in the said mandapam. It is
also his contention that besides practicing untouchability by refusing permission to
use the mandapam for the function of the writ petitioner on communal basis, the
respondents 8 to 19 had also committed offences under the provisions of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989.
Learned counsel for the writ petitioner vehemently contended that when such a
practice of untouchability and commission of atrocity on a member of scheduled caste
was brought to the knowledge of the official respondents, instead of taking
appropriate action against the offenders, the officials wanted to protect the offenders
and as the culmination of such an indifferent attitude on the part of the official
respondents, the Sub-Collector and Sub-Divisional Magistrate, namely the 4th
respondent herein chose to pass an order purportedly under Section 144 of the
Criminal Procedure Code, after getting a report from the 6th respondent, namely the
Tahsildar of Gobichettipalayam Taluk, to the effect that the situation was tense and
passing such an order was necessary to avoid any untoward incident. It is the further
contention of the learned counsel for the writ petitioner that the said act on the part
of the fourth respondent is a mala fide exercise of power done with the hidden object
of helping the private respondents in their act of denying permission to use the
Kalyanamandapam for the function of the writ petitioner, a member of a Schedule
caste and that the fourth respondent failed to perform his duties under the provisions
of the Protection of Civil Rights Act, 1955 and the Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act, 1989.

8. Learned counsel for the writ petitioner drew the attention of the Court to the fact
that though clear averments were made in the complaint made by the writ petitioner
that untouchability was being practiced by the private respondents and he was also
humiliated in front of others in the name of caste attracting the penal provisions of
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989, no
case was registered by the police for any offence under the Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act, 1989 and the complaint was also not
investigated by an investigating Officer appointed in accordance with Rule 7(1) of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Rules, 1995.

9. Copy of the complaint dated 07.10.2007 lodged by the writ petitioner on the file of
Nambiyur Police Station, which has been included as the Document No. 1 in the
typed-set of papers filed by the writ petitioner, shows that on 07.10.2007 itself, after
the 8th respondent refused booking of the mandapam for the function of the writ
petitioner, the said complaint was given to the police. It is also obvious from the
copy of the receipt issued in the said police station assigning the said complaint
C.S.R. No. 192 of 2007. It is also obvious from the copy of the statement given by
the 8th respondent to the Sub-Inspector of Police, Nambiyur Police Station on
07.10.2007, during the enquiry on the said complaint, that he received a sum of Rs.
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1000/- as advance out of Rs. 2000/- fixed as rent in receipt No. 57 dated
07.10.2007. In the said statement, it had also been stated that when the writ
petitioner approached him for booking the mandapam for his function to be held on
21.11.2007 informing that he belonged to scheduled caste, he had informed the writ
petitioner that he would give an answer after consulting the Secretary. However, after
the complaint was lodged and an enquiry was made by the Sub-Inspector of Police,
he seems to have received advance and issued a receipt. In the said statement itself,
he had stated that the writ petitioner should clean the mandapam after the function
would be over.

10. The copy of the statement and the receipt issued by the 8th respondent as the
Manager of the Mandapam have been produced at pages 3 and 4 in the typed-set of
papers. Copy of the invitation printed and distributed by the writ petitioner for the
said function is also available at Page 5 of the typed-set of papers. It is not in dispute
that the said receipt was issued for the function of the writ petitioner scheduled to be
held on 21.11.2007 and the writ petitioner started issuing invitations for the ear-
boring ceremony of his daughter Harini. However, the private respondents, namely
respondents 8 to 19 wanted to wriggle out of the commitment, passed a so called
resolution to the effect that the Kalyanamandapam was booked in the name of the
writ petitioner in the guise of using it for the ear-boring ceremony of the daughter of
the writ petitioner, whereas the writ petitioner and other party cadres of a political
party with a communal background, namely "Viduthalai Chiruthaigal" party wanted to
use the venue for conducting a party meeting; that therefore, they have taken a
decision not to allow the Kalyanamandapam to be used by the writ petitioner and that
in this regard, complaints were given to the Sub-Collector as well as the Deputy
Superintendent of Police.

11. From a copy of the said resolution passed in the General Body produced in the
typed-set of papers filed by the private respondents, it is seen that the resolution
contains reference to an alleged complaint to the Sub-Collector on 19.10.2007 and
complaint given to the Deputy Superintendent of Police on 31.10.2007. Of course, a
copy of the complaint allegedly given by the 8th respondent to the Deputy
Superintendent of Police, Gobichettipalayam is found at Pages 3 to 5 of the typed-set
of papers of the private respondents. The same bears the date 31.10.2007. A copy of
the complaint allegedly given to the Sub-Collector, Gobichettipalayam on 19.10.2007
is found in Pages 1 and 2 of the said typed-set. It is obvious from the copy of the
said complaint allegedly addressed to the Sub-Collector that though the 8th
respondent was described as the Secretary of Karpaga Vinayagar Kamatchi Amman
Kalyana Mandapam, in the Sender's address, at the end of the complaint, 8th
respondent has signed it as President of the Governing Body of Karpaga Vinayagar
Kamatchi Amman Kalyana Mandapam. In the complaint allegedly given to the Deputy
Superintendent of Police on 31.10.2007, the date of complaint given to the Sub-
Collector of Gobichettipalayam has been referred to as 18.10.2007, which is contrary
to the date found in the copy of the complaint which bears the date 19.10.2007. It is
also obvious from the impugned order passed by the 4th respondent that the order
does not refer to any such complaint lodged by the 8th respondent either on
18.10.2009 or 19.10.2007. On the other hand, in the reference portion, the report of
the Tahsildar, Gobichettipalayam and the letter of the Deputy Superintendent of
Police alone have been noted. It is also pertinent to note that the officer by name M.
Bharatham, who passed the impugned order, was not the regular Sub-Collector and
on the other hand he was only incharge of the post of Sub-Collector,
Gobichettipalayam. It is also obvious from a copy of an order dated 20.11.2007
itself, which is found at Page 17 of the typed-set of papers of the private
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respondents, that the Incharge Sub-Collector, without an authority, had chosen to
pass an order appointing Thiru R. Rangasamy as the Exercise Officer,
Gobichettipalayam Division as Executive Magistrate. The private respondents have
also chose to include a copy of the private complaint allegedly submitted to the
Judicial Magistrate II, Gobichettipalayam, which was forwarded by the said Magistrate
to the Deputy Superintendent of Police for investigation. No Criminal Miscellaneous
Petition is found and no document showing registration of a case based on the said
complaint is also furnished.

12. In this regard, the contention of the writ petitioner seems to be uniform and
cogent. According to the writ petitioner, when he first approached the 8th
respondent, who was the Manager of the Karpaga Vinayagar Kamatchi Amman
Kalyana Mandapam, for reserving it for his daughter Harini's ear-boring ceremony
scheduled to be held on 21.11.2007, the 8th respondent after ascertaining from the
writ petitioner that he was a member of Arunthathiyar community, a scheduled caste,
refused to book the Kalyanamandapam for the said function stating that the
Mandapam was not meant for people belonging to Arunthathiyar community and on
the other hand the same was meant for caste Hindus. It is his further version that
since his appeal to the 8th respondent, at least to consult the President and Secretary
of the Kalyanamandapam, did fell in deaf ears, he was constrained to lodge a
complaint on the file of Nambiyur Police Station; that only thereafter, in order to
escape from the criminal liability, the 8th respondent booked the Kalyanamandapam
for the function of the writ petitioner and issued a receipt for the same and that
subsequently, the respondents 8 to 19 belonging to a particular community wanted
him to cancel the booking and threatened with dire consequences if he refused to do
so. It is also his further contention that the private respondents, namely respondents
8 to 19, did so practicing untouchability by informing the writ petitioner that their
community people would not allow the Kalyanamandapam to be let out for the
functions of members of Arunthathiyar community, a scheduled caste and that when
the writ petitioner confronted them by inviting their attention to the fact that the
practice of untouchability has been abolished and by virtue of fundamental rights
guaranteed by the constitution, he was entitled to seek booking of the
Kalayanamandapam for his family function on 21.11.2007, the respondents 8 to 19
humiliated the writ petitioner in the presence of others by calling him using his caste
name and stating that Chakliyers could not be permitted to conduct any function in
the mandapam meant for caste Hindus even though there was no booking had been
made by any other person for that day.

13. As against the clear and cogent story propounded by the writ petitioner, the
stand taken by the private respondents seems to be lacking in those aspects. First of
all, as pointed out supra, no acknowledgment for having lodged a complaint with the
Sub-Collector of Gobichettipalayam on 19.10.2007 has been produced. The copy of
the complaint produced by the private respondents contains the date 19.10.2007,
whereas in the copy of the complaint dated 31.10.2007, allegedly given to the Deputy
Superintendent of Police, Gobichettipalayam by the 8th respondent, the date of
complaint given to the Sub-Collector is found noted as 18.10.2007, which is quite
contrary to the date found in the copy produced as copy of the complaint given to the
Sub-Collector. In the copy of the complaint allegedly given to the Sub-Collector, it
has been stated that one Thangavel, Union Secretary, Viduthalai Chiruthaigal Party
and one V.T. Rangasamy of Vellalapalayam approached the 8th respondent at 09.30
a.m. on 07.10.2007 and informed that they needed the Kalyanamandapam for
conducting a party meeting, for which they were replied that it was not the practice
of letting out the mandapam for party meetings and that, if they wanted they would
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consult the Executing Committee members and inform them; that thereafter the said
persons went to Nambiyur Police Station and gave a complaint as if the booking of
the kalayanamandapam for the ear-boring ceremony of the daughter of the writ
petitioner to be held on 21.11.2007 was refused; that the Sub-Inspector of police
took him to the police station in the guise of enquiry on the complaint lodged by the
writ petitioner and made the receipt book which was kept in the shop of the 8th
respondent to be brought to the police station after detaining the 8th respondent in
the police station, by sending Thangavel, Rangasamy and Mariappan to the shop of
the 8th respondent for bringing it to the police station; that after the receipt book
was brought to the police station, the Sub-Inspector demanded a bribe of Rs. 4000/-
on the promise that in case of the 8th respondent making such payment, no action
under the Protection of Civil Rights Act based on the complaint of the writ petitioner
would be taken; that when the 8th respondent expressed his inability to arrange a
sum of Rs. 4,000/-, the Sub-Inspector, caused a threat and that pursuant to such a
threat, the 8th respondent under duress and coercion issued a receipt.

14. In this regard, it is pertinent to note that the complaint refers to the presence of
three persons, namely Thangavel, V.T. Rangasamy and M.P. Mariappan, the writ
petitioner in the Police Station besides the Sub-Inspector and it has been stated that
the above said three persons alone went to the shop of the 8th respondent and
brought the receipt book defying the resistance made by the wife of the 8th
respondent. Nowhere in the said complaint presence of any person by name
Pazhaselvam was referred to. However, in the copy of the complaint dated
31.10.2007, allegedly given to the Deputy Superintendent of Police, besides quoting
a different date of the complaint given to the Sub-Collector, the 8th respondent has
referred to the presence of the 4th person by name Pazhaselvam besides Thangavel,
V.T. Rangasamy and M.P. Mariappan, the writ petitioner, as the persons who came
along with the Sub-Inspector Subramanian and forcibly took him to the police
station. In the alleged complaint given to the Sub-Collector, it has been stated that
the Sub-Inspector came and took him forcibly to the police station, whereas in the
alleged complaint given to the Deputy Superintendent of Police, besides including the
name of 4th person, it has been stated that all the four persons by names Thangavel,
V.T. Rangasamy, M.P. Mariappan and Pazhaselvam came along with the Sub-
Inspector Subramaniam and all of them forcibly took him to the police station. In the
copy of the complaint allegedly given to the Sub-Collector, it has not been mentioned
that he did not receive Rs. 1000/- as advance as mentioned in the receipt, whereas in
the complaint allegedly given to the Deputy Superintendent of Police, it has been
stated that though the receipt was issued as if a sum of Rs. 1000/- was received as
advance, no amount was paid to him. It is also pertinent to note that in the complaint
allegedly given to the Sub-collector it has been stated that Thangavel, V.T.
Rangasamy and M.P. Mariappan (the writ petitioner) are the three persons who went
to the tailor shop of the 8th respondent, after he was detained by the Sub-Inspector
of Police in the Police station, to bring the receipt book. On the other hand, in the
complaint dated 31.10.2007 allegedly given to the Deputy Superintendent of Police, it
has been stated that after he was asked to sit in the police station, Thangavel, V.T.
Rangasamy, Pazhaselvam and M.P. Mariappan, the writ petitioner, totally four in
number, were sent to the shop of the 8th respondent and all of them went there and
brought the receipt book defying the resistance made by the wife of the 8th
respondent.

15. Furthermore, when no amount was paid as advance, he being the Manager of the
Marriage Hall answerable to the members of the Managing Committee, could have
refused to sign the receipt without payment of the advance. It is also pertinent to
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note that though the receipt was issued on 07.10.2007, it took about 12 more days
for the 8th respondent to send a complaint to the Sub-collector and 24 days to
submit a complaint to the Deputy Superintendent of Police. The learned counsel for
the petitioner also pointed out the fact that the General body of the Community
members of the respondents 8 to 19 was convened only on 06.11.2000, which would
show deliberation and afterthought resulting in stage by stage improvement in the
stand taken by the private respondents.

16. Of course the writ petitioner has raised a contention of discrimination on the
ground of caste and practice of untouchability on the part of the private respondents,
namely respondents 8 to 19 and the respondents 8 to 19 have taken a stand that in
the guise of conducting ear-boring ceremony, the members of Vidudhalai Sirutthaigal
party wanted to conduct a party meeting and that was the reason why the private
respondents refused booking for the alleged function of the writ petitioner. It is true
that contentious issues may not be suitable for resolution in a writ petition. But, it
must be noticed that in this writ petition above said contentious issue is not going to
be finally resolved. Whether the act on the part of the official respondents in the
given situation was bona fide or it was mala fide in order to shield the private
respondents and whether the official respondents have failed in discharge of their
duties are to be considered in this writ petition. Article 15 of the Constitution
abolishes discrimination by the state on the ground of religion, race, caste, sex or
place of birth. However, the very same provision permits the state to make special
provision by law for the advancement of socially and educationally backward classes
of citizens or for the Scheduled Castes and the Scheduled Tribes relating to their
admission to educational institutions including private educational institutions
whether aided or unaided other than minority educational institutions. By article 17 of
the constitution of India untouchability in any form stands abolished and forbidden. It
reads as follows:

17. Abolition of Untouchability: Untouchability is abolished and its practice in
any form is forbidden. The enforcement of any disability arising out of
Untouchability shall be an offence punishable in accordance with law.

In this regard, two important legislations have been passed by the Parliament. They
are: I) Protection of Civil Rights Act and 2) The Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989.

17. It is obvious that a complaint was lodged by the writ petitioner alleging that
when he approached the 8th respondent for booking the Kalyanamandapam for the
ear-boring ceremony of his younger daughter Harini scheduled to be held on
21.11.2007, the 8th respondent, after ascertaining the fact that he belonged to
Arunthathiyar community, refused to book the Kalyanamandapam stating that
Arunthathiyar community people could not conduct a function in the mandapam
belonging to caste Hindus. When such a complaint was given, sensing trouble that he
would be facing prosecution not only under the provisions of Protection of Civil
Rights Act, but also under the provisions of Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989, he allowed him to book the mandapam
and issued a receipt after receiving 50% of the rent as advance. Thereafter, the
private respondents, who did not want to allow the writ petitioner to use the
mandapam for his function, wanted to prevent it by directing him to cancel the
booking and when he refused to do so, they had taken a stand that the
Kalyanamandapam booked for the ear-boring ceremony of Harini was in fact
purported to be used for a political party meeting.
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18. In this regard, it is the contention of the private respondents that two persons
belonging to Vidudhalai Sirutthaigal party wanted to book the mandapam for a
meeting of their party, which was refused and they, in order to have the venue, had
chosen to lodge a complaint in the name of the writ petitioner and obtained a receipt
booking the mandapam for 21.11.2007 for the alleged purpose of conducting ear-
boring ceremony of the daughter of the writ petitioner whereas the hidden agenda
being one to conduct the party meeting of Vidudhalai Sirutthaigal party. Quite
contrary to the above said contention, averments are made in the alleged complaint
given to the Deputy Superintendent of Police on 31.10.2007 to which a copy of the
invitation printed and distributed by the writ petitioner came to be attached. It had
been stated in the said complaint that the writ petitioner was distributing the
invitation printed with the photograph of Vijayakanth, the leader of DMDK party. The
private respondents have taken a stand on the one hand that the mandapam was
sought to be booked for the party meeting of Vidudhalai Sirutthaigal party and on the
other hand have stated in their complaint that the writ petitioner was distributing
invitation for the ear-boring ceremony of his daughter, in which the photograph of
DMDK party leader Vijayakanth had been printed. They themselves were not sure as
to whether any political party meeting was proposed to be held in the mandapam.

19. Simply because a person showing allegiance to a particular political party wants
his party leader to come and grace the occasion, the function will not be converted
into a party function. Almost it is common in Tamil Nadu that majority of the family
functions are tinged with traces of political affiliation. Similarly, because the
photograph of the leader of a particular political party has been printed in the
invitation for the family function, it cannot be assumed that the venue was sought to
be used for a party meeting. As pointed out supra, the private respondents
themselves were not sure as to whether any political party meeting was sought to be
held and if so the meeting of which political party - whether Vidudhalai Sirutthaigal
party or DMDK. If at all they were determined not to allow the mandapam to be used
as a venue for the meeting of the political party, they could have very well imposed a
condition in this regard while allowing the writ petitioner to go on with the proposed
function. In this case, if they still apprehend that the venue would be used for the
political meeting and the same would trigger a commotion, they would have very well
appraised the authorities and the authorities could have very well obtained an
assurance from the convenor of the function that he would use it purely for his
domestic function and he would not allow the use of the mandapam as a venue for
political party meeting.

20. It is also quite obvious from the counter statement of the official respondents
that in the peace committee meetings neither the writ petitioner nor any one
supporting him declared that they wanted to use the mandapam on the occasion of
the ear-boring ceremony of Harini, the younger daughter of the writ petitioner, as a
venue for any party meeting of Vidudhalai Sirutthaigal party or any other political
party. It transpires that the writ petitioner was holding out that purely for a domestic
function, namely ear-boring ceremony of his daughter, the mandapam was booked
and that the same was sought to be prevented by the private respondent as they did
not want a member of Arunthathiyar community, a scheduled caste, to use the
mandapam for his family function. Of course, the private respondents were holding
out that in the guise of ear-boring ceremony, the members of Vidudhalai Sirutthaigal
party wanted to conduct a party meeting and that was the reason why they were not
prepared to allow the use of the mandapam for the proposed function of ear-boring
ceremony. When such were the stands taken by the parties to the peace committee,
the officials could have very well taken an undertaking from the writ petitioner that
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the function arranged by him would be purely a domestic function and no meeting of
the political party would be allowed to be conducted during the time allotted to him.
Similarly, the private respondents also could have given undertaking that they would
not disturb the domestic function if conducted in accordance with the undertaking of
the writ petitioner. The private respondents could have pleaded for the deployment of
police personnel and other officials to see that the function was conducted as per the
undertaking and none of the undertaking was violated. In stead of doing it, the 4th
respondent, seems to have passed an order a day before the date fixed for the
function arranged by the writ petitioner, directing him and 12 others being his friends
and relatives and also respondents 8 to 19 not to enter the limits of Nambiyur village
from 20.11.2007 to 30.11.2007. By passing such a prohibitory order under Section
144 Cr.P.C., the fourth respondent has helped the private respondents in their
attempt to prevent the use of the Kalyanamandapam for the domestic function of the
writ petitioner. The time at which the order came to be passed will have a bearing on
the bona fide or otherwise of the exercise of the power under Section 144 Cr.P.C. by
the 4th respondent. It is also pertinent to note that the said order came to be passed
not by the regular Sub-Collector, but by the Sub-Collector Incharge. It is also
obvious from the fact that the Sub-collector, while passing the order under Section
144 Cr.P.C. prohibiting the entry of the petitioner and 12 other persons and the
respondents 8 to 19 into the limits of Nambiyur from 20.11.2007 till 30.11.2007,
chose to pass an order appointing the Excise Officer of the Division as the Executive
Magistrate to carry out the directions. That itself will show that there is no bona fide
on the part of the Incharge Sub-collector in passing the impugned order.

21. The writ petitioner has also produced copies of the complaints sent to the
Inspector General of Police, Coimbatore. The contents of the complaint and the
representation made to the first respondent make it clear that the petitioner made
accusations that there was practice of untouchability and the private respondents
refused to allow him to use the mandapam booked by him for his daughter's ear-
boring ceremony solely on the ground that he belonged to Arunthathiyar community,
a scheduled caste. Allegations had also been made to the effect that the 8th
respondent and also the private respondents humiliated him in the name of his caste.
It has also been alleged that even Tahsildar, nhamely the 6th respondent, who held
the peace committee meeting before whom the private respondents proclaimed that
they would not allow an Arunthathiyar community to conduct his/her function in the
mandapam as they had not allowed earlier, also informed the writ petitioner that
when the members of the community to which the private respondents belonged were
not prepared to give their Kalyanamandapam for the function of the writ petitioner,
he should not insist upon holding the function in the said Kalyanamandapam. The
said allegations are enough to initiate action not only under the provisions of the
Protection of Civil Rights Act, but also for the atrocities punishable under section 3(x)
of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act,
1989.

22. When such a complaint was made, the said complaint should have been dealt
with in accordance with the provisions of the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989. For any offence punishable under the
provisions of the Scheduled Castes and the Scheduled Tribes (Prevention of
Atrocities) Act, 1989, the case should be investigated upon by an officer not below
the rank of Deputy Superintendent of Police appointed by the Government/Director
General of Police/Superintendent of Police. In this case, it is found from the counter
affidavit of the respondents, official as well as private, that the complaint given by
the writ petitioner was investigated upon by the Inspector of Police and not by an
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officer of the Police Department not below the rank of Deputy Superintendent of
Police. It has also been stated in the counter affidavit of the official respondents that
a case was registered based on the complaint of the writ petitioner for an offence

under Section 7(1)(b) of the Protection of Civil Rights Act and the final report
submitted by the police, namely the Investigating officer was taken on file by the
Judicial Magistrate II, Gobichettipalayam as C.C. No. 58 of 2008. It is quite obvious
from the same that the complaint alleging commission of an offence under Scheduled

Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 was not properly
dealt with in accordance with the procedure contemplated under the said Act and an

incompetent person acted as the Investigating Officer. As rightly contended by the

learned counsel for the writ petitioner, the Inspector of Police ought to have placed

the CD file for orders of the Superintendent of Police for appointment of an
Investigating Officer in accordance with Rule 7(1) of the Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) rules. Unfortunately, the Inspector of
Police failed to do it. Even after the matter was brought to the notice of the official

respondents, no action under the Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Act, 1989 was taken and the investigation was allowed to
be conducted by an incompetent officer, namely, the Inspector of Police. The same

will show failure to perform their duties.

23. Since the period during which the prohibitory order passed by the fourth
respondent was to be in force has lapsed and the order is not in force as on today,
except declaring that the order passed by the 4th respondent was not a bona fide
one, no useful purpose will be served in quashing the said order. In respect of the
prayer of certiorari seeking quashment of the order dated 20.11.2007 made by the
fourth respondent, the writ petition has become infructuous since the said order is no
longer in force. However, in a writ petition, the High Court can mould the relief by
declaring that the said order was not a bona fide one and it was issued with a view to
shield the offenders, namely the private respondents, who practiced untouchability.

24. So far as the prayer for mandamus is concerned, since the writ petitioner had
suffered humiliation as the function was to be called off on the eleventh hour because
of the failure on the part of the official respondents to discharge their duties and their
positive act of preventing the writ petitioner from entering the village by passing an
order in purported exercise of the power under Section 144 of the Criminal Procedure
Code, which shall be in perpetuation of the humiliation caused to him in the name of
caste by the respondents 8 to 19, this Court is of the considered view that the State
shall be held responsible for such an act on the part of the officials to compensate
the writ petitioner. This Court is of the view that directing payment of a sum of Rs.
50,000/- as compensation by the State Government shall be quite reasonable and the
same will meet the ends of justice. Besides awarding such a compensation, there
shall be a further direction to the third respondent, namely the Superintendent of
Police to cause registration of a case for an offence under Section 3(1)(x) of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 and
get it investigated by an officer appointed by him in accordance with Rule 7(1) of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Rules 1995.
There shall also be a direction to the third respondent to proceed against the then
Inspector of Police, Nambiyur Police Station for an offence under Section 4 of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989. In
the result, the writ petition is disposed of with the following directions:

(1) The impugned order of the fourth respondent dated 20.11.2007 passed in
Na. Ka. 15462/07/B2 is hereby declared to be one passed without bona fide.

4l
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(2) The third respondent, Superintendent of Police, Erode is directed to (i)
Cause registration of a case based on the complaint of the writ petitioner for
an offence under Section 3(1)(x) of the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989 and ii) Cause registration of case
for an offence under Section 4 of the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989 against the then Inspector of
Police, Nambiyur Police Station and cause both the cases to be investigated
upon by a Police Officer to be appointed as per Rule 7(1) of the Scheduled
Castes and the Scheduled Tribes (Prevention of Atrocities) Rules 1995.

(3) The District Collector representing the Government of Tamil Nadu shall
pay a sum of Rs. 50,000/- as compensation to the writ petitioner. The
compensation should be paid within three months.

(4) If any case is registered based on the complaint of the 8th respondent
against the writ petitioner and others, the same shall also be investigated
upon by the very same police officer to be appointed as Investigating Officer
in the case to be registered on the complaint of the writ petitioner.

(5) The investigation of the cases should be completed as expeditiously as
possible, preferably within three months from the date of receipt of a copy of
this order.

© Manupatra Information Solutions Pvt. Ltd.
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deal with such cases involving adroit financial manipulations. Tt is hoped that
the Government would now set up a special cell, which has the expertise 10

a unravcel such lrauds and trace the [tauds. Such a cell musi have all the powers
necessary for investigating, including powers of scarch and scizure but also
be authorised (o proseceute the delauliers.

(2004) 3 Supreme Court Cases 429

b (BEFORE VN KHARE, C.ILAND S.B. SINHA AND S H. Karabia, 11
STATE OF KERALA AND ANOTHER .. Appellants;
Viersiy
CIHANDRAMOITANAN . Respondent,

Criminal Appeal No. 240 of 19977, decided on January 28, 2004
A, Scheduled Castes and Scheduled Tribes (Prevention of' Atrocities)
Arct, 1989 5. 3(1)(xi) — Charge under — Delermination of' 2 member of
Scheduled Tribe — Change of status upon conversion — Accused-
respondent secking to quash charges under the SC/S'T Act on the ground
that the victim’s parents had converted to Christianity — Held, a member of
a tribe despite his change in religion may remain a member of the tribe if he
o4 continues to follow the tribal traits and customs — Further held, the
question whether the person remained a member of a tribe after conversion
and continued to follow the customs and traditions of the tribe must be
determined at trial — HHigh Court’s order quashing the charge set aside and
matier remanded to the trial court — Constitution (Scheduled Tribes)
Order, 1950 — Constitution of India, Arts, 341 & 342
B. Caonstitution of India Art, 13 — Government circuliars — Not law
within the meaning ol'Art, 13
The accused-respondent was charged lTor molesting a voung eirl and since
her father belonged o the Mala Arvan community, a Scheduled Tribe in Kerala,
an additional charge under Scction 3(D(xy ol the Scheduled Casies and
Scheduled Tribes (Prevention ol Atrocitics) Act, 1989 was also hrought against
him. When the Chiel Judicial Magistrate took cognizance ol the misdemeanours,
f the respondent [iled a petition under Scetion 482 CrPC to quash the charge under
the SC/ST Act. The High Court held that since the parcnts of the vietim had
converted o Christianity over 200 vears ago, they therelore ceased to be
members ol a Scheduled Tribe and guashed the charges framed under the SC/ST
Act. In the Supreme Court. the macer came up before a Division Bench and was
then referred 10 be heard by a three-Judegce Bench,
g The question before the Supreme Court was whether g person on conversion
1o another religion continues to remain 2 member of his tribe.
Allowing (he appeal, the Supreme Cour(
Tleld :
The question as 1o whether a person is a member ol the wibe or has been
accepted as such, despite his conversion 1o another religion, is essentially a

T From the Judpgment and Orduer dated 19-3-1096 of the Kerula High Courtoin Crl, MO No, 516 of
1994 : 1996 ATHC 5513
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question of fact, A member ol a tribe despite his change in the religion may
remain a member of the wibe if he continues w follow the ribal wraits and
customs, (lPara ™
Nitvanand Sharma v, State of Bihar, (1996) 3 SUC 3760 Pundt Rai v Dinesh Chaudhary,
(20030 8 SCC 204 CM, Aramugam v, S Rajgopal, (19700 1 U B63; Kadash Sorkar v,
Meaya Devi, (1984 2 SCC Y1, relied on
Principaf, Cuntur Medical College v, Y. Mohan Rao, (1970) 3 SCCANN, referred o
e Gupta, Jai Prakash: The Customeny Laws of the Munda & the Oraon; Bhowmik, KI..:
Fribal India, A Profile in Indian Vthaology, Dictinnary of Anthropology, Roy, Sarat
Chandru: Qracn Religion & Cuastoms, Rivers, W H.R.: Faovelopasdia Britaanica, Vol
22,1961 Bdn., p. 465, relied on
Even if the members of the ribe belong o different religions, the rites
conducted during marriage may he dillerent, hut 1 other respects. namely,
inheritance, succession cie. they may be following the same traits. (Para 11)
Das, 8.T.; Fribal Life of North-Fastern fndia, vefied on
The customary laws of a wribe not only sovern his culture, hut also
succession, inheritanee, marriage, worship ol Gods ele. The characteristices of
difTerent tribes despite the fact that they have been living in (he same area [or a
long time arc different. They indisputably [ollow differemt Gods. They have
dillerent cultures. Their customs arc also difllerent. (Para 13)
Upon conversion, a person may be poverned by a different law than the law
eoverning the community to which he originally belonged but that would not
mean that notwithstanding such conversion, he may not continue 10 be a member
of the (ribe. (Para 18)
. Michael v, 8. Verkateswaran, ATR 1952 Mad 474 0 (1932 1 MI.T 239, Kothupealti
Narasayva v, Jammana Jogi, 30 LR 199 (AP), approved
Although 4s a broad proposition of law it cannot be dceepted that merely by
changc of religion a person ccases to he a member of the Scheduled Tribe., but
the question as o whether he ceases 10 be a member thereot” or not must be
determincd by the appropriate courtl as such a question would depend upon the
facts of cach case. In such a sitnation, it has o be established that a person who
has embraced another religion is still suffering from social disability and also
following the customs and waditions of the community, which he carlier
belonged to. No assistancee can be drawn [romn circulars issuced by the State of
Kerala 10 show that members of the tribes are being treated in the samce capacity
despite conversion sinee such circulars are not “law” within the meaning of
Article 13, (IPara 2(H
Punit Rai v. Dinest Chawdbary, (2003 8 SCC 204, Unfon of India v, Naveen Jindaf, (2004)
280CCH10 ;200 1 Seale 677, relicd on
Inn this case, it has been contended that the family of the victim had been
converted about 200 years back and in fact the Tather of the victim married a
wormal helonging 1o a Roman Catholie, wherefrom he again becaine 4 Roman
Catholic. The guestion, therefore. which may have 10 be gone ino is as 10
whether the Family continued to be a member of a Scheduled Tribe or not. Such a

guestion can be gone into only during trial, (PPara 10)
The mater is remitted to the irial court [or procceding in accordance with
law. (PPara 2(})

Chundramohanar v. Sub Dnspecior of Police, 1996 AIHC 5513 (Ker). reversed
C. Words and phrases — **Tribe” — Meaning of
Kertik Oraon v, David Munoni, AIR 1964 Put 201, referred 1o
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D, Custom — Generally — Inclusion in a tribe — Doces not necessarily
happen by fact of marriage — Non-tribal marrying a tribal must be
accepted by other members of the tribe and approved by Panchayat

{(Para 8)
NE. Horo v, Juhanara Juipal Singh, (19723 1 SCCTTL D ATR 1972 SUC 18O, folfowed
S-M/ATZ/29616/CR

Advocales who appearcd 1n this casc :
Ramesh Babu M R, Advocate, Tar the Appellants;
h Rujiv Shakdher, Ms Prasantht Prasad, KT8, Lekba and Manoj Prasad, Advocates, lor
the Respoandent;
Muthai Paikeday, Senior Advocate (Siby Sebastian and MUTD George, Advocates, with
him) for the Intervenar,

Chronological list of casexs cited na pagefs)

Lo 20040 2 SCC 9100 (20043 1 Scale 677, Union of thdia v. Nuveer Jindal A37h

c 20 (20031 B SCC 200, Pundt Rai v, Dinesh Chaudhary AR ¢, 43T

30 (1996 3 S0 876, Nitvanand Sharma v, State of Bikar 43346 ¢

A0 (L9841 2 SCU BT, Kedlush Sondkar v, Meava Devi A3Ae £

50 (1976 3 SCC AL, Principul, Guntir Medical College ~. Y. Mohan Racr A33g h

6. (1976) | SCC 8O3, (M. Arwmugam v, S, Rufgopad A33g h, AR50 AR5

Too(1972) | SCC 771 0 AIR 1972 8 1840, NE. Horo v, Juhanara Jaipal Singh A3 b

d B, AIR 1964 Pat 201, Keartik Chraorn v, David Murnzid A5, 4356

9. AIR 1852 Mad A74 0 (19521 1 MIT 239, (G Michae! v. §. Venkateswaran  A35g, 4304,

436s

100 30 LI 199 (AP, Kethapalli Narasayva v, fawanara logi A36f g
ORDIR

1. Once Ramachandran, who was the President of the Pattambi Congress

e Mandlam, lodged a complaint ggainst the respondent alleging that on

24-10-14992, (he respondent 4t 3.30 pom, ook one cight-vear-old girl named
Elizabheth P Kord 1o the classroom in Pauambi Government ULP. School, with
an intent to dishonour and oulrage her modesty, On 11-11-1992, the said
complaint was treated as a first information report under Seetion 509 of the
Indian Penal Code. Subsequently on 21-11-1992) the investigating officer
g came o know that the father of the victim belonged to the Mala Aryan
communily, which is considered o be a Scheduled Tribe in the State of
Kerala and lodged another first information report, charging the respondent
under Scction 3(Dx) of the Scheduled Castes and Scheduled Tribes
(Prevention of Atrgcities) Act, 1989 (hercinaftter referred 10 as “the Act™. On
the basis of the said first information ceports, the Chicl Judicial Magistrate
summoncd the respondent taking cognizance against him under Scelion
(D) of the Act as well as under Scetion 509 of the Indian Penal Code.
Aggrieved, the respondent lled a petition under Section 482 of the Code of
Criminal Procedure, for guashing (he charges framed under Section 3(1)(x0)
of the Act. The IHigh Court was of the view thal since the viclim's parents
have embraced Christianity, therefore, the vietim ceased to be @ member of
p the Scheduled Tribe. On this premise, the High Court gquashed the charges
Mramed against the respondent under Scction 3010 of the Act, 1L is against
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the said judgment, the State of Kerala has preferced this appeal by way of
special Ieave pelition,

2. When the matter came up belore a Bench of two lcarned Judges, they
were of the view that this mdtter should be heard by 4 larger Beneh, It is by
this way, the matter has come up before us,

3. The guestion which has been raised at the Bar is not lree from doubt,
The Constitution provides for declaration of certain castes and tribes as
Scheduled Castes and Scheduled Tribes in erms of Articles 341 and 342 of
the Constitution of Indid. Article 342 reads as undcr:

“342. Scheduled Tribes. (1) The President may with respect w0 any
State or Union Territory, and where il is a State, afier consultation with the
Govermnor thereol, by public notification, specily  the  tribes or tribal
comumunitics or parts of or groups within ribes or tribal cormmmunitics which
shall Tor the purposces of this Constitution be decined to be Scheduled Tribes
in relation 1o that State or Union Territory, as (he case may be.

(2) Parliament may by law include in or exclude from the list of
Scheduled Tribes specified in a notification issucd under clause (1) any tribe
or tribal community or part of or group within any tribe or (ribal community,
but save as alforcsaid a notification issucd under the said clause shall not be
varied by any subseqgueni notification.™
4. The object ol the said provision is 1o provide right for the purpose ol

arant ol protection 1w the Scheduled Tribes having regard 1o the cconomic
and  educational  backwardness  wherefrom  they  sulfer. For  the
alorementioned purpose only the President of India has been authorised 1o
issue the notification to parts or groups within the tribes. It is not in dispule
that the Constitution (Scheduled Tribes) Order, 1950 made in terims ol the
aloremeuntioned provisions is ¢xhaustive. The guestion which is required 1o
be posed at the outset is what is a tribe?

“Tribe has been defined as a social group ol a simple kind. the
members of which speak common dialeet. have a single government and
act together for guch common purposes as warlare. Other (ypical
characieristics include a common name, 4 countiguous  (Crritory, a
rclatively uniform culture or way of life and a tradition ol common
descent. Tribes are usually composed of a nuber ol local comimunities
c.gz. bands. villages or ucighbourhoods and are olten aggregaled in
clusters of a higher order called nations. The term is seldom applied 10
socictics that have achieved a strictly fterritorial organisation in large
States but 18 usually counlined 10 groups whose unity is based primarily
upon a scnse of extended kinship tics though it is 10 longer used for kin
groups in the striet sense. such as clans™

(Sce Dr Gupta., Jai Prakash: The Customary Laws of the Munda &
the Oraon.)

“Tribe in the Diciionary of Anthropology 18 delined as ‘a social
group, usually with a defiite arca, dialect, cultural homogeneity, and
unifving social organization. It may include several subgroups, such as
sibs or villages. A tribe ordinarily has ¢ leader and may have a common
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ancestor, das well as patron deity. The families or small communities
making up the tribe arc linked through econcmic, social, religious,
family, or blood ties™.”

(5ce Bhowmik, K.L..: Tribal indica: A Projfile in Indian Ethnology)
3. The question as (0 whether a person is a member of the tribe or has

been accepted as such, despite his conversion 1o another religion, is

cssentially 4 question of fact. A member of a wibe despite his change in the

rcligion may remain @ member of the tribe if he continucs w lollow the tribal
b (raits and customs.

6. In Nityanand Sharma v. State of Bihar' a three-Judge Bench of thig

Court while considering the question as (o whether Lohars, who are
blacksmiths in the Staie of Bihar and Lohars, who arc members ol the
Scheduled Tribes are same or not, held: (SCC p. 582, para 14)

“Despiie the culiural advancement. the genctic trails pass on [rom
generalion o gencration and no one could escape or forget or get them
over, The tribal customs are peculiar 1o cach tribe or tribdl communities
and are still being maintained and preserved. Their cullural advancement
1o some extent may have modernised and progressed but they would not
he oblivious or ignorant of their customary and cultural past to establish
their alfinity to the membership of a particular tribe. The tribe or tribal
communilies, parls of or groups thercol have their peculiar vrails)”

7. As regards Scheduled Castes, this Court in the case of Punit Rai v,

Dinesh Chaudhary® held as follows: (SCC p. 220, paras 30-32)

“30. In Caste and the Law in India by Justice S.B. Wad at p. 30
under the heading ‘Sociclogical Implications™. it 1s stated:
‘Traditionally, a person belongs 1o a casie in which he is hom.
The caste ol the parenis determines his caste buat in case of
reconversion a person has the liberty 1o renounce his casteless slatus
and voluniarily accept his original caste. His caste status at birth is
nol immutable, Change of religion does nol necessarily mean loss of
caste. 1T the original caste does not posilively  disapprove, Lhe
acceptance of the caste can be presumed. Such acceplance can also
be presumed il he is clected by a majorily 1o @ reserved scal.
Although it appears thal some dent is made in the classical coneept
ol caste, it may be noticed that the principle that casie is created by
birth is not dethroned. There is also a judicial recognition of caste
autonomy including the right 1o outcasle a4 person,”
J/7.1f he is considered o be a member of the Scheduled Caste, he has
1o be daccepted by the community, (Sce CM. Arwmugam v. S. Rajgopal?
and Principal, Guntur Medical College v. Y. Mohan Rao?)

I (19986) 3 SCU 376
23003y 8 500 204
A(1978) | SCU 863
A (1976 3 8CU 411
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32. A Christian by hirth when converted 1o Flinduism and married a
member of the Scheduled Caste was held o be beleonging o her
husband’s caste on the evidence that she had not only been accepted bul
also welcomed by the important members, including the President and
Vice-President of the community. (Sce Kailash Sonkar v, Maya Devi®)y”
8. In ME. Horo v, Jahanara Jaipal Singh® a question arose as 1o whether

a Ceylonese lady marrying a member of the Scheduled 'Tribe would become a
member of that tribe by marriage or not. This Court held that only by reasen
of marrtage a woman docs not become a member of the wribe. but only in the
cvent, she is accepted as such by the other members of the tribe and approved
by the Panchayal, she may be considered o be a member thereof,

9. In the aforementioned judgment it has been noticed that the Mundas
arc endogamoeus and intermarriage with non-Mundas is normally prohibited.
[n such an cvent, a member of the tribe may also be excommunicated.

10. In Roy. Sarat Chandra: Oraon Religion & Customs. it is stated:

“Oraon religion, like similar other religions, is primarily concerned
wilh ancestral and certain other disembodied souls, and nature spirits and
deitics. The rites employved o establish harmonious relations with them
arc mainly supplications and prayers. offerings and sacrifices. and the
ceremonial sharing of sacrificial food besides certain special observances
and 1taboos.”

11, Even if the members of the tribe belong o different religions, the
ritey conducted during marriage may be different, but in other respects,
namcly, inheritance, succession cle. they may be following the same traits,
(Sce Das, 81 Tribal Life of North-Eastern india.)

12, In this casc the malter may be considered from another angle.
According 1o the respondents, the victim’s family were converted 1o
Christianity two centuries back. The mother of the victim belongs (0 Roman
Catholic. Under the customs of Roman Catholics, Catholic women can marry
only a Catholic wherclor it 1§ also necessary lor the groom 1o convert himself
ds a Roman Catholic and such conversion has taken place and the father of
the victim is now a member of the Roman Catholic. 1t bas been alleged thal
the family of the victim has ceased 1o be members of the notified wribe,

13. The customary laws of a tribe not only govern his culture, bul also
succession, inheritance, marriage, worship of Gods ewe, 'The characleristics of
difterent tribes despite the fact that they have been living in the same area for
4 long time are different. They indisputably follow different Gods. They have
different cultares. Their custems are also different.

14. The learned counsel appearing on behalt of the appellant would
submit thdat by redsen of conversion, 4 tribe does not cease w be a tribe.
According o0 learned counsel whercas in relation o the Scheduled Castes
notified under the Constitution [(Scheduled Castes) (Union Territories))

5 (LUKA) 2 K00 91
L7211 SCUTT AN 1972 50 184D
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Order, 1951 10 show thal no person who professes a religion different from
the Hindu, the Sikh or the Buddhist would be deemed o be g member of a

a Scheduled Caste, no such provision is contained in the Constitution
(Scheduled Tribes) Order, 1930, This submission in our opinion cannot be
accepted.

15. [.earned counsel in this behalf has drawn our attention o the case of
Kartik Oraon v, David Munzni’ and CM. Arumugam v, S. Rajgopal®. In
Kartik Oraon’ relercing 0 Encyclopaedia Britannica, Yol 22, 1961 Edn., at

b p. 465, by WHLR, Rivers “ribe™ is defined as a “a social group of a simplc
kind, the members ol which speak a common dialect, have a single
sovernment, and act together for such common purposes as “warfare” ™
Other tvpical characteristics include @ common name, @ Conliguous (errilory,
a relatively uniform culture or way of life and a tradition of common descent,
[L has been noticed that the term is seldom applied o socictics thalt have

¢ achicved a sirictly territorial organisation in large States bul is usoally
conlined 1o groups whose unity is based primarily upon a sensc of extended
kinship iies.

16. Before a person can be brought within the purview of the
Constitution (Scheduled Tribesy Order, 1950, he must belong o a ribe. A
person for the purpose of obtaining the bencelits ol the Presidemiial Order

g must [ullil the condition ol being a member ol a wribe and contlinue (o be a
member of the tribe. 1 by reason of conversion o a different religion a long
1ime back. he/his ancestors have not been lollowing the cusioms, rituals and
other traits, which are required (o be followed by the members of the iribe
and cven had nol been following the customary laws ol suceession,
inheritance. marriage cle. he may not be accepted 10 be a member of a iribe.

€ In this case, it has been contended that the family of the victim had been
converted about 200 years back and in [act the father of the victim married a
woman bhelonging o a Roman Catholic, wherelrom he again became a
Roman Catholic. The question. therelore. which may have (o be gone into is
as Lo whether the family continued 1o be a member ol a Scheduled Tribe or
nol. Such a question can be gone inwo only during (rial.

f 17. In C.M. Aruwmugars’ this Court held as under: (SCC pp. 872-73,
paras 10-11)

“Hi. .o A caste 18 more a social combination than a religious

group. BBut since. as poinied oul by Rajamannar. CJ. in & Michael v. S.

Vernkateswaran®, clhics provides the standard for social life and it is

g founded ultimately on religious  belicls and  doctrines,  veligion  is

incvitably mixed up with social conduct and that is why castc hag
become an integral feature ol Hindu socicty. But [rom that it does not
nceessarily follow as an invariable rule that whenever a person renounces
Hinduism and embraces another religious faith, he automatically ceases
1o be a member of the casie in which he was born and 1o which he

7 AR 19684 Pat 20|
H AR 1952 Muad 474 ; (19523 | MI.T 234
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belonged prior 1o his conversion, 1t is no doubt vue, and there we agree
with the Madras High Court in G. Michael case® that the gencral rule is
that conversion operates as an expulsion from the caste, or, in other
words, the convert ceases 1o have any  caste, because  casle s
predominantly a featare of lindu sociely and ordinarily a person who
ceases 1o be a Hindu would not be regarded by the other members of the
caste as belonging to their fold. But ulumately it must depend on the
structure of the caste and ity rules and regulations whether @ persen
would cease o belong o the caste on his ghjuring Hinduism. 1" the
structure of the caste is such that its members must necessarcily belong 1o
Hindu religion, a member, who ceases to be a Hindu, would go out of the
caste, becyuse no non-1lindu can be in the caste according 1o ity nales and
rcgulations, Where, on the other hand, having regard 10 1ts suructure, as it
has cvolved over the vears, a caste may consist not only of persons
professing Hindu religion but also persons prolessing some other religion
as well, conversion [tom Hinduism 1o that other religion may not involve
loss ol caste, because even persons prolessing such other religion can be
members ol the caste. This might happen where casie is based on
cconomic or occupational characteristics and not on religious idenlity or
the cohesion of the caste as a social group is 0 strong that conversion
into another religion does not operate 1o snap the bond between the
converl and the social group. This is indecd not an  inlrequent
phenomenon in South India where, in some of the castes. even after
conversion (o Christianity, a person is regarded as continuing (o belong (o
the casic. When an argument was advanced belore the Madras High
Courl in G. Michael case® thalt there were several cases in which a
member of one of the lower castes who has heen converled 10
Christianity has continucd not only 10 consider himsell” as still being a
member of the caste, bul has also heen considered so by other members
of the caste who had not heen converted. Rajamannar, C.I.. who, il can
salcly be presumed, was familiar with the customs and practices
prevalent in South India, accepled the position “that instances can be
found in which in spite of conversion the caste distinctions might
continug’, though he treated them ds exceptions o the general rale,

7. The High Court of Andhra Pradesh also alficmed in Kothapalli
Nearasayya v, Jammana Jogi® (hat;

‘notwithstanding conversion, the converls whether an individual or

Ffamily or group ol converts, may like w be governed by the law by

which they were governed before they became converts ... and the

community 1o which they originally belonged may also continue 10

accept them within their fold notwithstanding conversion,...”
18, The alorementioned decision is, thus. also an authority for the

proposition thal upon conversion, a persom may be governed by a different

law

93

than the law goverming the community (0 which he originally belonged

DR 199 (A
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but that would nolt mean thal notwithstanding such conversion, he may not
continue Lo be a member of the tribe,

19, Lcarned counsel for the appellant has drawn our auention 10 the
circulars issued by the State of Kerala with a view 1o show that the membeoers
of the tribes are being treated in the same capacily despite conversion, We are
afraid that such circulars being not law within the meaning of Article 13 of
the Constitution of India, would be of no assistance. (Sec Punit Rai v. Pinesh
Chaundhey® and Union of India v. Naveen Jindal'P)

20. We, therefore, are of the opinion thal although as 4 broad proposition
of law it cannot be accepled that merely by change of religion 4 person
ceascs 1o be a member of the Scheduled Tribe, but the question as w whether
he ceases 10 be a moember thereol or not must be determined by Lthe
appropriate court d4s such a question would depend upon the Tacts of cach
case. [n such a sitwation, it has o be cstablished that a person who has
embraced another religion is still suftering from social disahility and also
[cllowing the customs and traditions of the community, which he ecarlier
belonged 1o, Under such circumstances, we sctl aside the order under appeal
and remit the samce 1o the Scssions Court, Palakkad, to proceced in accordance
wilth law,

21, The appeal, with the aforementioned observations is, accordingly.
allowed. Since no one appears on behall’ of the respondent. there shall be no
order as 1o cosls.

(2004) 3 Supreme Court Cases 437
(BEFORE R.C.LAHOTTAND DR AR LAKSHMANAN_ 1]}
MOHAN LAL AGGARWAL .. Appellant:
Viersiey
ATINDIER MOTIAN KHOSTA .. Respondent.

Civil Appeals Nos. 1571-72 ol 20047, decided on March 12, 2004

Natural Justice — Bias — Nemo debet esse judex in propric sua causa —
Justice should not only be done but must be manifestly seen to be done —
Applicability of — ‘lenancy dispute — Revision petition filed before High
Court by appellant tenant dismissed — Single Judge hearing petition having
appeared in the Tligh Court as counsel lor landlord in earlier litigation,
appellant tenant seeking review/recall of revisional order — Review pelition
dismissed by Judge concerned on ground that that faclt had not been
hrought 1o his notice when he had been hearing the revision petition —
Explanation given by Judge that the l'aetl should have heen brought Lo his
notice found satisfactory by Supreme Court, as the Judpge had appeared for
the landlord in the earlier litigation ¢ight years prior to hearing the revision

10 (20043 2 8CC s 10 (2004 1 Scale 677

T Arising out ol 8T.Ps (C) Nos, 411819 of 2004, From the Tudgmuent and Order dated 2-12-2000%
and 8 1 2004 of the Punjab and IMarvana Tigh Court in CIRR N, 5618 of 2003 and RP No. 6 of
2004 in TR No. 5618 of 2003

111



7] manupatra®

MANU/MH/0036/2010

Equivalent Citation: 2010(89)AIC897, 2010(112)BOMLR762, 2010(2)MhLj198

IN THE HIGH COURT OF BOMBAY
Criminal Application No. 2347 of 2009
Decided On: 22.01.2010

Appellants: Rajendra Shrivastava
Vs.
Respondent: The State of Maharashtra

Hon'ble Judges/Coram:
B.H. Marlapalle, Abhay Shreeniwas Oka and R.Y. Ganoo, JJ.

Counsels:
For Appellant/Petitioner/Plaintiff: A.M. Sarogi and Parvez Ubharay, Advs.

For Respondents/Defendant: S.D. Shinde, APP
JUDGMENT
Abhay Shreeniwas Oka, J.

1. The Learned Single Judge (Coram: D.B. Bhosale, J) by his order dated 30th June
2009 has referred the following question for determination by a larger bench:

If a lady, belonging to the schedule caste/schedule tribe, marrying a person
belonging to forward caste, is abused in the name of her caste by a member
of public or by her husband or his relatives, whether an offence under the
provisions of Atrocities Act can be registered and investigated against such
person/s.

2. The applicant has filed the present application under Section 438 of the Code of
Criminal Procedure, 1973. The applicant is the husband of the complainant. The
complainant lodged a First Information Report No. 125 of 2008 on 8th April 2008.
The allegation is of commission of offences under Sections and 498A, 406, 494, 34 of
the Indian Penal Code read with the provisions of Section 3(1)(ii) and Section 3(1)
(x) of the Scheduled Castes and The Scheduled Tribes (Prevention of Atrocities) Act,
1989 (hereinafter referred to as "the said Act"). An offence under Section 7(1)(d) of
the Protection of Civil Rights Act, 1955 (hereinafter referred to as "the said Act of
1955") was also alleged in the said first information report. The offence was
registered against the applicant, his brother and his sister . By birth the complainant
belongs to a scheduled caste. The caste of the applicant is "kayastha" which is
admittedly neither a scheduled caste nor a scheduled tribe. An application for
anticipatory bail was filed by the applicant's sister. The said application was decided
by this Court by order dated 2nd March 2009. The submission before this Court was
that after her marriage, the caste of the complainant had merged with the caste of the
applicant and that on marriage of the Complainant, she ceased to belong to a
scheduled caste and therefore, the bar created by Section 18 of the said Act of 1989
will not apply. This Court (Coram:Kanade, J) accepted the said contention and held
that the application for grant of anticipatory bail was maintainable. This Court
observed,
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In my view, prima facie provisions of Atrocities Act and Protection of Civil
Rights Act cannot be made applicable in the present case since the
complainant's caste merged with the caste of her husband and therefore, in
my view, a complaint could not have been filed that she was abused in the
name of her caste after her marriage and that it amounted to an offence
under the Atrocities Act or under the provisions of Civil Rights Act. Prima
facie, therefore, provisions of Section 12 of the Atrocities Act would not be
attracted and the present application for anticipatory bail would be
maintainable.

3 . When the present application came up before another learned single Judge
(Coram: D.B. Bhosale, J.), he was of the view that a person acquires caste by birth
and not by marriage. In paragraphs 10 and 11 of the order dated 30th June 2009, the
learned Judge observed thus:

10 It is true that on marriage the wife becomes an integral part of her
husband's marital home entitle to equal status as a member of the family.
Therefore, a lady, on marriage becomes a member of the family and thereby
also becomes a member of the caste to which she moved. However, that
does not mean that she looses her recognition as a person belonging to a
backward community which she acquired by birth. More so, when it is
evident from the conduct or the treatment given to her by her husband
and/or his family members, or a member of the public for that matter. If the
husband or his family members or public at large after marriage continue to
treat her as a member of the caste which she acquired by birth and tease or
abuse her in the name of her caste, in my opinion, the provisions of the
Atrocities Act would stand attracted. In such eventuality, the husband or his
family members or a member of the public cannot be allowed to raise a
defense or take a stand that by virtue of the marriage she became a member
of the caste to which she moved and, therefore, the provisions of the
Atrocities Act are not attracted.

11. It is now well settled that a person acquires caste by birth and not by
marriage. The recognition of a lady as a member of forward class in view of
her marriage would be relevant as long as she is treated as a member of the
caste to which she moved. But if she is treated as a member of backward
community by a member of public or her husband or her relatives by their
conduct or treatment to such lady and if they abuse her in the name of her
caste which she acquired by birth, in my opinion, there is no legal
impediment in registering an offence under the provisions of the Atrocities
Act and/or the Civil Rights Act. This is for the reason that she was born in the
backward class family and her original status as a member of that class
would not get vanished or she would not loose that recognition in the society
by virtue of her marriage to a person belonging to forward class. No doubt,
her children would not be entitled to claim any benefit under Articles 15(4)
or 16(4) or 330 or 332 of the Constitution. In view of the settled position of
law, the question of merging the caste of wife with the caste of husband does
not arise.

4. The learned Counsel appearing for the applicant relied upon a decision of the Apex
Court in the case of Valsamma Paul (Mrs) v. Cochin University and Ors.
MANU/SC/0275/1996 : (1996) 3 Supreme Court Cases 545. Inviting the attention of
the Court to paragraph 31 of the said decision , he submitted that the Apex Court has

™3
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held that a lady, on marriage, becomes a member of the caste to which her husband
belongs. He submitted that after her marriage the wife gets transplanted into the
caste of her husband. He pointed out that the after her marriage with the applicant,
the complainant cannot claim that she belongs to scheduled caste as she gets
transplanted into the caste of her husband. He submitted that after her marriage, she
cannot claim that she belongs to a backward caste as she gets all the advantages of
the forward caste of her husband. He submitted that the correct view is that on a
marriage of a woman who is born in a backward caste to a person who does not
belong to backward caste, she ceases to belong to the caste of her birth. He
submitted that as the complainant cannot claim that she belongs to scheduled caste,
the offence alleged under the said Act was not attracted. He urged that the view taken
by this Court while deciding the application filed by applicant's sister is the correct
view.

5. The learned additional public prosecutor contended that the decision of the Apex
Court in the case of Valsamma (supra) is not an authority for the proposition that on

marriage of a woman belonging to backward caste with a man who is born as a

member of forward caste, the wife ceases to be a member of backward caste. The
learned Counsel appearing for the original complainant submitted that caste of an

individual is determined by birth and not by choice. He has placed reliance on a
decision of the division bench of this Court in the case of Chetna Rajendra Tank v.

Committee for Scrutiny of Caste Certificates of Persons and Ors.
MANU/MH/0886/2005 : 2005 [4] Maharashtra Law Journal 711. He submitted that if
the submission of the learned Counsel appearing for the applicant is accepted it will

defeat the very object of the said Act and the said Act of 1955.

6. We have given a careful consideration to the submissions. The question which
arises for determination is as under:

If a woman who by birth belongs to a scheduled caste or a scheduled tribe
marries to a man belonging to a forward caste, whether on marriage she
ceases to belong to the scheduled caste or the scheduled tribe?

7. It will be necessary to consider the statement of objects and reasons for the said
act of 1989. The relevant part thereof reads thus:

Despite various measures to improve the socio-economic conditions of the
Scheduled Castes and Scheduled Tribes, they remain vulnerable. They are
denied number of civil rights. They are subjected to various offences,
indignities, humiliations and harassment. They have, in several brutal
incidents, been deprived of their life and property. Serious crimes are
committed against them for various historical, social and economic reasons.

2. Because of the awareness created amongst the Scheduled Castes and the
Scheduled Tribes through spread of education, etc., they are trying to assert
their rights and this is not being taken very kindly by the others. When they
assert their rights and resist practices of untouchability against them or
demand statutory minimum wages or refuse to do any bonded and forced
labour, the vested interests try to cow them down and terrorize them. When
the Scheduled Castes and the Scheduled Tribes try to preserve their self-
respect or honour of their women, they become irritants for the dominant
and the mighty. Occupation and cultivation of even the Government allotted
land by the Scheduled Castes and the Scheduled Tribes is resented and more
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12-07-2021 (Page 3 of 8) www.manupatra.com Centre for Law & Policy Research



7] manupatra®

often these people become victims of attacks by the vested interests.... A
special Legislation to check and deter crimes against them committed by
non-Scheduled Castes and non-Scheduled Tribes has, therefore, become
necessary.

The object of the said act is to prevent commission of atrocities against the members
of the scheduled castes and scheduled tribes. The legislature has noted that the
action of persons belonging to scheduled castes or scheduled tribes of asserting their
rights is not taken kindly by some persons belonging to forward castes.

It is necessary to understand the concept of a caste and the manner in which caste is
acquired. The Apex Court has dealt with this aspect in the decision in the case of
Indra Sawhney v. Union of India MANU/SC/0104/1993 : 1992 supp (3) SCC 217. Ir
paragraph 779 of the said decision, the Apex Court has observed thus:

779. The above material makes it amply clear that a caste is nothing but a
social class - a socially homogeneous class. It is also an occupational
grouping, with this difference that its membership is hereditary One is born
into it. Its membership is involuntary. Even if one ceases to follow that
occupation, still he remains and continues a member of that group. To
repeat, it is a socially and occupational ly homogeneous class. Endogamy is
its main characteristic. Its social status and standing depends upon the
nature of the occupation followed by it. Lowlier the occupation, lowlier the
social standing of the class in the graded hierarchy. In rural India,
occupation-caste nexus is true even today. A few members may have gone to
cities or even abroad but when they return - they do, barring a few
exceptions - they go into the same fold again. It doesn't matter if he has
earned money. He may not follow that particular occupation. Still, the label
remains. His identity is not changed. For the purposes of marriage, death and
all other social functions, it is his social class - the caste - that is relevant. It
is @ matter of common knowledge that an overwhelming majority of doctors,
engineers and other highly qualified people who go abroad for higher studies
or employment, return to India and marry a girl from their own caste. Even
those who are settled abroad come to India in search of brides and
bridegrooms for their sons and daughters from among their own caste or
community. As observed by Dr Ambedkar, a caste is an enclosed class and it
was mainly these classes the Constituent Assembly had in mind - though not
exclusively - while enacting Article 16(4).

8. A Constitution Bench of the Apex Court in the case of V.V. Giri v. D. Suri Dora
(1960) 1 SCR 42 dealt with the issue as to whether a person who is a member of a
scheduled tribe can cease to be a member of such tribe and can be said to have
become a member of another caste. The Apex Court observed thus:

That contention is that Respondent 1 had ceased to be a member of the
scheduled tribe at the material time because he had become a kshatriya. In
dealing with this contention it would be essential to bear in mind the broad
and recognised features of the hierarchical social structure prevailing
amongst the Hindus. It is not necessary for our present purpose to trace the
origin and growth of the caste system amongst the Hindus. It would be
enough to state that whatever may have been the origin of Hindu castes and
tribes in ancient times, gradually status came to be based on birth alone. It is
well known that a person who belongs by birth to a depressed caste or tribe
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would find it very difficult, if not impossible, to attain the status of a higher
caste amongst the Hindus by virtue of his volition, education, culture and
status. The history of social reform for the last century and more has shown
how difficult it is to break or even to relax the rigour of the inflexible and
exclusive character of the caste system. It is to be hoped that this position
will change, and in course of time the cherished ideal of casteless society
truly based on social equality will be attained under the powerful impact of
the doctrine of social justice and equality proclaimed by the Constitution and
sought to be implemented by the relevant statutes and as a result of the
spread of secular education and the growth of a rational outlook and of
proper sense of social values; but at present it would be unrealistic and
Utopian to ignore the difficulties which a member of the depressed tribe or
caste has to face in claiming a higher status amongst his co-religionists.

Thus, membership of a caste is involuntary. Historically persons carrying on one
particular occupation may belong to one particular social class forming a particular
caste. A person born in a family belonging to a particular caste which is associated
with a particular occupation may not continue the occupation. But still he remains
and continues to be a member of a social class forming the said caste. The reason is
that the label remains. For the purposes of marriage and all other social functions up
to his or her death, the caste continues to be relevant. Notwithstanding all attempts
of weeding out this phenomenon, the stark reality is that the theme still remains the
same.

9. The learned Counsel appearing for the applicant has relied upon the decision of
the Apex Court in the case of Valsamma (supra). In the case before the Apex Court, a
post of a lecturer in Law Department of the University of Cochin was reserved for
Latin Catholics (backward class fishermen). The appellant before the Apex Court was
a Syrian Catholic (a Forward Caste). She had married a Latin Catholic. She applied
for the reserved post and was accordingly appointed. Her appointment was
challenged by filing a writ petition. The appointment was set aside. Ultimately the
matter was referred to a full bench for deciding the question whether the appellant
acquired caste of her husband. The full bench of Kerala High Court held that the
appellant being a Syrian Catholic by birth, by marriage with the husband who was a
Latin Catholic, she cannot claim the status as a backward class. In paragraph 10 of
the said decision the apex court referred to the question before it. The relevant part
of paragraph 10 reads thus:

10. The question, therefore is: Whether a candidate, by marriage, adoption
or obtaining a false certificate of social status would be entitled to an
identification as such member of the class for appointment to a post reserved
under Article 16(4) or for an admission in an educational institution under
Article 15(4)7?

Again in paragraph 33 ,the Apex Court again referred to question before it:

However, the question is: Whether a lady marrying a Scheduled Caste,
Scheduled Tribe or OBC citizen, or one transplanted by adoption or any other
voluntary act, ipso facto, becomes entitled to claim reservation under Article
15(4) or 16(4), as the case may be?

In paragraph 34 of the decision ,the Apex Court proceeded to hold as under:

Acquisition of the status of Scheduled Caste etc. by voluntary mobility into
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these categories would play fraud on the Constitution, and would frustrate
the benign constitutional policy under Articles 15(4) and 16(4) of the
Constitution.

10. A strong reliance has been placed by the learned Counsel for the applicant on
observations made in paragraph 31 of the said decision in the case of Valsamma
(supra) which reads thus:

31. It is well-settled law from Bhoobum Moyee Debia v. Ram Kishore Acharj
Chowdhry that judiciary recognised a century and a half ago that a husband
and wife are one under Hindu law, and so long as the wife survives, she is
half of the husband. She is 'Sapinda' of her husband as held in Lulloobhoy
Bappoobhoy Cassidass Moolchund v. Cassibai. It would, therefore, be clear
that be it either under the Canon law or the Hindu law, on marriage the wife
becomes an integral part of husband's marital home entitled to equal status
of husband as a member of the family. Therefore, the lady, on marriage,
becomes a member of the family and thereby she becomes a member of the
caste to which she moved. The caste rigidity breaks down and would stand
no impediment to her becoming a member of the family to which the
husband belongs and she gets herself transplanted.

It is well settled that a decision is an authority for what it actually decides. What is
the essence of a decision is the ratio . Every observation made in the decision cannot
be said to be a ratio. What logically follows from a decision is not the ratio. In the
case of State of A.P. v. M. Radha Krishna Murthy MANU/SC/0369/2009 : (2009) 5
SCC 117, the Apex Court has reiterated the well settled principles governing
precedents. The Apex Court proceeded to observe thus:

15. ... Courts should not place reliance on decisions without discussing as to
how the factual situation fits in with the fact situation of the decision on
which reliance is placed. Observations of courts are neither to be read as
Euclid's theorems nor as provisions of the statute and that too taken out of
their context. These observations must be read in the context in which they
appear to have been stated. Judgments of courts are not to be construed as
statutes. To interpret words, phrases and provisions of a statute, it may
become necessary for Judges to embark into lengthy discussions but the
discussion is meant to explain and not to define. Judges interpret statutes,
they do not interpret judgments. They interpret words of statutes; their
words are not to be interpreted as statutes. In London Graving Dock Co. Ltd.
v. Horton (AC at p.761), Lord Mac Dermot observed:

The matter cannot, of course, be settled merely by treating the
ipsissima verba of Willes, ], as though they were part of an Act of
Parliament and applying the rules of interpretation appropriate
thereto. This is not to detract from the great weight to be given to
the language actually used by that most distinguished Judge....

16. In Home Office v. Dorset Yacht Co. Ltd. Lord Reid said (AC at p. 1027 A-
B) 'Lord Atkin's speech ... is not to be treated as if it were a statutory
definition. It will require qualification in new circumstances.' Megarry, J. in
Shepherd Homes Ltd. v. Sandham (No. 2) observed: (AC at p. 1069 H) '...
One must not, of course, construe even a reserved judgment of even Russell,
L.J. as if it were an Act of Parliament....'And, in British Railways Board v.

7
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Herrington-Lord Morris said: (AC p.902D)

There is always peril in treating the words of a speech or judgment as though
they are words in a legislative enactment, and it is to be remembered that
judicial utterances made in the setting of the facts of a particular case.

17. Circumstantial flexibility, one additional or different fact may make a
world of difference between conclusions in two cases. Disposal of cases by
blindly placing reliance on a decision is not proper.

18. The following words of Lord Denning in the matter of applying
precedents have become locus classicus:

Each case depends on its own facts and a close similarity between
one case and another is not enough because even a single significant
detail may alter the entire aspect, in deciding such cases, one should
avoid the temptation to decide cases (as said by Cordozo) by
matching the colour of one case against the colour of another. To
decide therefore, on which side of the line a case falls, the broad
resemblance to another case is not at all decisive.

Precedent should be followed only so far as it marks the path of justice, but
you must cut the dead wood and trim off the side branches else you will find
yourself lost in thickets and branches. My plea is to keep the path to justice
clear of obstructions which could impede it.

11. The observations made in paragraph 31 of the decision in the case of Valsamma
(supra) above cannot be read as a ratio laying down that on marriage, a wife is
automatically transplanted into the caste of husband. The law on this aspect has been
laid down by a larger bench of the Apex Court in the case of v. V. Giri (supra). The
Constitution bench held that the caste is acquired by birth and the caste does not
undergo a change by marriage or adoption. The ratio of the decision in the case of a
Valsamma Paul (supra) is that acquisition of the status of a scheduled caste or a
scheduled tribe by voluntary mobility into these categories would play fraud on the
constitution. The Apex Court held that a candidate born in forward caste who is
transplanted in a family of backward caste by adoption or by marriage does not
become eligible to benefits of reservation under the constitution. The observations
made in paragraph 31 in the case of Valsamma (supra) are not to the effect that a
woman born in a forward caste , on her marriage with a person belonging to a
scheduled caste or a scheduled tribe , is automatically transplanted in the caste of her
husband by virtue of her marriage. In fact, the ratio of the said decision is set out in
paragraph 34 of the judgment which has been quoted above.

12. When a woman born in a scheduled caste or a scheduled tribe marries to a
person belonging to a forward caste, her caste by birth does not change by virtue of
the marriage. A person born as a member of scheduled caste or a scheduled tribe has
to suffer from disadvantages, disabilities and indignities only by virtue of belonging
to the particular caste which he or she acquires involuntarily on birth. The suffering
of such a person by virtue of caste is not wiped out by a marriage with the person
belonging to a forward caste. The label attached to a person born into a scheduled
caste or a scheduled tribe continues notwithstanding the marriage. No material has
been placed before us by the applicant so as to point out that the caste of a person
can be changed either by custom, usage, religious sanction or provision of law.
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13. If the interpretation sought to be put by the learned Counsel appearing for the
applicant is accepted, it will defeat the very object of enacting the said Act. It will
defeat the innovative steps taken by the framers of our constitution for protecting the
persons belonging to scheduled castes and scheduled tribes who have suffered for
generations.

14. Thus, the question formulated by the learned Single Judge will have to be
answered in the affirmative. The question formulated by us in paragraph one will
have to be answered in the negative. A woman who is born into a scheduled caste or
a scheduled tribe, on marriage with a person belonging to a forward caste, is not
automatically transplanted into the caste of husband by virtue of her marriage and,
therefore, she cannot be said to belong to her husband's caste.

15. We direct the Registry to place this application before the appropriate court for
deciding the same in accordance with law.

© Manupatra Information Solutions Pvt. Ltd.
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9, Stand of the cluimant before MACT and the High Court appears to he

that the present appellant 1s being maintained by her son, but she has no one
a lodepend upon.

10. Though there appears o be some substance in the plea of the insurer
regarding the rate of interest, in the absence of any appeal by it, there is no
scope Tor interfering with the rate. Had there been any appeal, there would be
certainly scope for interlerence.

11. The only issue in the present appeal is the winount to which the

b present appellant ie. the mother of the deceased would be entitled.
Considering the peculiar facts of the case. the age ol the widow and that af
the present appellant., we think it would be appropriate to grant a sum of
Rs 1.25.000 (Rupces one lakh and twenty-tive thousand only) to the
appellant and the balance to the claimant wile i.e. the widow of the deceased.

12. The appeal is allowed 1o the aloresaid extent without any order as to
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therelore the proceedings could not be continued and deserved (o be quashed.
The High Court by the impugned order placing reliance on carlier decisions of
the [igh Court allowed the petition of the respondent.

Allowing the appeal, the Supreme Court
Held :

During investigation or at the time of framing of charge or at the time of trial
it is open o the respondent-accused to show that he either belongs o SC or ST
so (hat applicability of 8. 3(1)(x4) of the Act is ruled out. 1t needs no reileration
that the FIR is not expected o be an encyelopedia. Afler ascertaining the tacts
during the course ol investigation it is open o the 10 to record that the accused
cither belongs to or docs not belong to SC or 8710 Alter fnal opinton is Tormed. 1t
1s open 1o the court o either accept the same or take cognizance. Lven if the
charge-sheet 1s lled at the thne ol consideration ol the charge, 1 1s open 1o the
accused 1o bring to the notice ol the court that the materials do not show that the
accusced does not belong to Scheduled Caste or Scheduled Tnbel Bven it charge
1s framed at the time of tnal, matenals can be placed to show that the aceused
cither belongs or does not belong (0 SC or 871 (Paras 14,10 and 12)
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f Paservat. 1)

The Judgment of the Court was delivered by
d DR, ARLIIT PASAYAT, J.— [ cave granted,

2. An interesting question of law arises in this appeal, Background tucts
in g nutshell are as ollows:
The appellant filed a lirst information report (in short “the FIR™) under

Scetion 154 of the Code of Criminal Procedure, 1973 (in short “the Code™) at
p Newasa Police Station, District Ahmednagar, alleging connnission ol offence
punishable under Scetion 3(1) () ol the Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act, 1989 (in short “the Act”). A potition
under Scetion 482 of the Code was filed by Respondent 3 (hereinafler
referred 1o as “the accused™). The basic stand was that in the IFIR the caste of
the accused was not mentioned and thercfore the procecdings cannat be
continued and descrved (o be quashed. The High Court placing reliance on
carlicr decisions of the High Court allowed the petition.

3. In support of the appeal. learned counsel for the appellant subimitted
that the view taken by the Bombay High Court is contrary (o one taken by the
Orissa High Court. It is submitted that the offence primarily relates 0
purported perpetration of erinwe on the victim because of his or her caste. It is
d for the accused o show that he docs not belong to higher caste and that is a

matter of evidence. It is not that in the instant case there wis no relerence o

the caste of an accused as it s <learly mentioned in the FIR that the olfence is

relatable o Scetion 3(1) (e ol the Act. Theretore, there is a reterence though

indircetly (o the caste of the accused. Hyven otherwise it is submitied that the

non-mention of the caste ol the accused cannot be a ground (o guash the

e procecdings, Al the framing olb charge or in case the charge-sheet is filed

and/or duaring trial the accused can establish that he does not belong to higher

caste, 10 is submitted that FIR is not an encyclopadia of all events and basic
ingredients of offence are clearly made out,

4, l.carned counsel tor Respondent 3, on the other hand, submitted that

Section A1) itsell provides that the olfence should have been conunitted by a
f  person who is not g member ol the Scheduled Caste or Scheduled Tribe, and

unless that specific mention is made no olfence is disclosed. Tearned counscl

for the respondent referred to various judgments of the Bombay Iigh Court

in this regard supporting his stand .o, Manofiar v. State of Maharashira’ .

5. It is also submitted that the complainant i.c. the appellant is harassing

people by filing {rivolous patitions taking shelter of the fact that she belongs

g 1o Scheduled Caste. Therclore, placing strong reliance on the observations of
this Court in Siate of Hoarvana v, Bhajon Lal®, iU is submitted that the
procecdings deserved o be gquashed which according to him the High Court

rightly did.

T (200551 Mah [0 588
21992 Jupp (1) 8CC 335 1992 K070 (C'ri) 126
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6. In OB v, Tapan Ky Singh® this Court claborately dealt with the

need of an FIR. It was inter alia obscrved as [ollows: (SCC pp. [83-84,
paras 20 and 22)

“20. It is well sculed that a first information report is nol an
cneyclopaedia, which must disclose all facts and details relating to the
oflence reported. An informmant may lodge a report about the connnission
of an offence though he may not know the name of the vietinn or his
assailant. e may not even know how the occurence ook place. A first
informant need not necessarily be an cyewitness so as o be able o

disclose in great detail all aspects of the offence conunitted. What is of

significance is that the information given must disclose the connission
of a cognizable offence and the information so lodged mwst provide a
basis for the police olficer to suspect the commiission ol g cognizable
offence. At this stage it is enough il the police officer on the basis ol the
information given suspects the conmmission of a cognizable olfence, and
not that he must be convineed or salistied that a cognizable oltence has
heen committed. I he has reasons o suspect, on the basis ol information
received, that a cognivable olfence may have been committed, he is
hound to record the information and conduct an investigation, At this
stage 1t 15 also nol necessary for him o satisly himsell about the
truthtulness of the information, It is only aller a complete investigation
that he may be able (o report on the truthlulness or otherwise of the
information, Similarly, even il the information docs not furnish all the
details he must tind out those details in the course of investigation and
collect all the necessary evidence, The information given disclosing the
commission of a cognizable otlfence only sets in motion the investigative
machinery, with a view to colleet all necessary evidence, and therealter
(0 take action in accordance with law, The true test s whether the
information turnished provides a reason o suspect the commission ol an
ofTence, which the police officer concerned is empowered under Section
156 ol the Code w investigate. 11 it does, he has no option but to record
the inlormation and proceed 1o investigate the case cither himscelf or
depute any other competent olfficer o conduct the investigation. The
question as o whether the report is true, whether it discloses full details
regarding the manner ol occurrence, whether the accused 1s named, and
whether there is sulficient evidence (o support the allegations are all
matters which are alicn to the consideration of the gquestion whether the
report discloses the commission ol a cognizable oflfence. iven il the
information docs not give [ull details regarding  these matters, the
investigating ollicer is not absolved of his duty 1o investigate the case and
discover the true lacts, il he can.

22, 'The lTligh Court has also guashed the GIY entry and the
investigation on the ground that the information did not disclose all the

020036 R0CC 175 2003 SO0 Oy 1305
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{ Pusavat, 1)

ingredients ol the offence, as il the informant is obliged to reproduce the
language of the scction, which delines ‘criminal misconduct™ in the
Prevention of Corruption Act, In our view the law does not require the
mentioning ol all the ingredients of the offence in the lust information
report. [ is only alter a complete investigation that it may be possible 10
say whether any offence is made out on the basis of evidence collected
by the investigating agency.”

7. Similarly, in Maswusha  Hasanasha Musalman v, State  of

Mcharashtra®, this Court noted at 8CC p. 561, para 9 that with relerence 1o
Scction 3(2)() of the Act that

to attract the provisions ol the said section the sine qua non is that the
victim should be a person who belongs to a Scheduled Caste or a
Scheduled Tribe and that the ottence under the Penal Code, 1860 (in
short “IPC™) is commmited against himy on the basis that such a person
belongs 1o a Scheduled Caste or a Schedule ‘Tribe. [n the absence ot such
ingredients no olfence under Section 3{23(r) ol the Act arises,

The view in Maswmsha case’ was reported in Dinesh v, State of Rajastlr.

8. The scope for interlerence on the basis of an application under Scection

482 of the Code 1s well known.

9. “8. ... [Scction 4821 docs not conler any new powers on the Iligh
Cowurt. It only saves the inherent power which the Court posscssed before
the enactnment ol [the Codel|, [ envisages three circumstances under
which the inherent jurisdiction may be exercised, namely, (/) tao give
effect (o an order under [the Code], (7 1o prevent abuse ol the process of
court, and (if)) 1o otherwise secure the ends ol justice. [t is neither
possible nor desirable to lay down any inflexible rule which would
govern the exercise of inherent jurisdiction. No legislative enactment
dealing with procedure can provide tor all cases that may possibly arise.
The courts, theretore, have inherent powers apart {Ton express provisions
ol law which are nccessary lor proper discharge ol functions and dultics
imposed upon them by law, That is the doctrine which linds expression in
the section which merely recogniscs and preserves inherent powers of the
High Courts, All counts, whether civil or eriminal posscss, in the absence
ol any express provision, as inherent in their constitution, all such powers
as are necessary to do the right and 0 undo a wrong in the course of
acministration ol justice on the principle of ‘quando lex aliquid alicui
concedit, concedere videtur et id sine queo ves ipsa esse non potest” (when
the law gives a person anything, it gives him that without which it cannot
exist), While exercising the powers under the section, the court does not
function as a court ol appeal or revision, Inherent jurisdiction under the
section, though wide, has 10 be exercised sparingly, carefully and with
caution and only when such exercise is justilied by the tests specitically

20000 3 RO 55T 2000 500 (Ca) 722
520063 3 [0CC 771 (2006 2 500 () ]
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laid down in the section itselll Tt is 1o be exercised ex debito justitice 10
do real and substantial justice for the administration of which alone the
courts exist, Authority of the court exists for advancement of justice and
il any atcmpt is made 10 abuse that authority so as o produce injustice,
the court has the power 1o prevent abusce. It would be an abuse of process
ol the court o allow any action which would result in injustice and
prevent promotion ol justice. In exercise of the powers the court would
be justificed to guash any proceeding if it [inds that initation/continuance
ol It amounts o abuse of the process of court or quashing of these
proceedings would otherwise serve the ends of justice. When no olfence
is disclosed by the report, the court may examine the question ol fact.
When a report is sought 1o be quashed. it s permissible to look into the
materials to assess what the report has alleged and whether any olfence is
made out even if the allegations are secepted in toto.

9. In R Kapur v. Siate of Prajab® this Court summarised somg
categorics of cases where inherent power can and should be exercised to
quash the procecdings: (AIR p. 869, para 6)

(/) where it manilestly appears that there is a legal bar against the
institution or continuance ¢.g. want of sanction,

(ify where the allegations in the lirst inlonnation report or
complaint taken at i1s face value and accepted in their entirety do not
constitute the oftence alleged;

(iiiy where the allegations constitute an olfence, but there is no
legaul evidence adduced or the evidence adduced clearly or manifestly
fails o prove the charge.

0. In dealing with the last category. it is Iinportant to bear in mind
the distinction between @ case where there is no legal evidence or where
there is evidence which is clearly inconsistent with the accusations made,
and a case where there is legal evidence which, on appreciation, may or
may not support the accusations. When exercising jurisdiction under
Scation 482 [of the Codel. the High Court would not ordinarily cinbark
upon an cnguiry whether the cevidence in question is reliable or not or
whether on a reasonable appreciation ol it accusation would not be
sustained. That is the function ol the trial Judge. Judicial process should
not be an instrument ol oppression, or, necdless harassiment. The court
should be circumspect and judicious in exercising discretion and should
take all relevant lacts and circuinstances into consideration belore issuing
process, lest it would be an instrunwent in the hands of & private
complainant to unleash vendetta o harass any person needlessly. At the
sanwe e the section is not an instruinent handed over o an accused 1o

short-circuit a prosceution and bring about its sudden death. The scope of
exercise ol power under Scetion 482 [ol the Code] and the categories of

cases where the Tligh Clourt may exercise its power under it relating (o
cognizable offences 1o prevent abuse ol process of any court or otherwise

0 AIR 1960 5C 860
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f Paservat. J.)

to secure the ends ol justice were set out in sonwe detail by this Court in
State of Harvana v, Bhjan Fal. A note of caution was, however, added
that the power should be exercised sparingly and that too in the rarest of
rare cases. The illustrative categories indicated by this Court are as
follows: (SCC pp. 378-79, pura 102)

‘(Y Where the allegations made in the first information report or
the complaint, even if they are taken al their face value and accepted
in their entirety do not prima tacie constitute any oltence or make out
a case against the accused.,

(2} Where the allegations in the st information report and other
materials, il any, accompanying the FIR do not disclose a cognizable
olfence, justifying an investigation by police officers under Section
15661) of the Code except under an order ol a Magistrate within the
purvicw ol Scetion 155(2) of the Code.

(#) Where the uncontroverted allegations made in the IR or
complaint and the evidence collected in support of the same do oot
disclose the commmission ol any olfence and make out a case against
the accused.

(4) Where the allegalions in the FIR do not constitute a
cognizable oftfence but constitute only a non-cognizable olfence, no
investigation is permitted by a police oflicer without an order of a
Muagistrate as contemplated under Section 1535(2) ol the Caode.

(5) Where (he allegations made in the FIR or complaint are so
absurd and inherently improbable on the basis ol which no prudent
person can ever reach a just conclusion that there is sutficient ground
for proceeding against the accused,

(6) Where there is an express legal bar engrafted in any of the
provisions of the Code or the Act concerned (under which g criminal
proceeding is instituted) 1o the institution and continuance ol the
proceedings and/or where there is a specitic provision in the Code or
the Act concerned, providing efficacious redress for the grievance of
the agarieved party.

(7) Where a criminal proceeding is manilestly attended with
mala lde and/or where the proceeding is maliciously instituted with
an ulterior motive lor wreaking vengeance on the accused and with a
view to spite him due to private and personal grudge.”

1. As noted above, the powers possessed by the High Court under
Scction 482 Jol the Code] are very wide and the very plenitude of the
power requires great caution in its exercise, The court must be carclul 1o
see that its decision in exercise ol this power is based on sound
principles, The inherent power should not be exercised (o stifle a
legitimale prosecution, The High Court being the highest court ol a State
should normally refrain from giving a prima lacie decision in a case
where (he entire facts are incomplete and hary, more so when the
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evidencee has not been collected and produced before the Court and the

issucs involved, whether lactual or legal. are of magnitude and cannot be

scen in their true perspective without sulficient material. OF course, no
hard-and-fast rule can be laid down in regard to cases in which the Iligh

Court will exercise its extraordinary  jurisdiction ol quashing  the

proceeding at any stage.”

(Sce State of Orissa v. Saroj Kumar Safoo’, SCC pp. 347-49, paras 8-11 and
Minu Kinari v, Siaie of Bihai®.)

10. It nceds no reiteration that the FIR is not expected 1o be an
cneyclopedia. As rightly contended by learned counsel for the appellant
whether the accused helongs to Scheduled Claste or Scheduled Tribe can be
gone into when the matter is being investigated. It is to be noted that under
Scction 231y of the Act, the Scheduled Castes and Scheduled Tribes
(Prevention of Atrocities) Rules, 1995 {(in short “the Rules™) have been
framed,

11, Rule 7 deals with the investigating officer, Under Rule 7 investigation
has 1o be done by an ollicer not below the rank of the Deputy Supcrintendent
ol Police.

12. Alter ascertaining the facts during the course of investigation it is
open o the investigating officer o record that the accused cither belongs o
or docs not belong o Scheduled Caste or Scheduled Tribe. Aldter linal
opinion is formed, iU is open 1o the court o cither accept the same or take
cognizance. liven il the charge-shect is liled at the time of consideration of
the charge, it is open to the accused Lo bring to the notice ol the court that the
materials do not show that the accused docs not belong 1o Scheduled Claste or
Scheduled Tribe. Liven il churge is [raned at the time of trial materials can be
placed 1o show that the accused cither belongs or docs not belong o
Scheduled Caste or Scheduled Tribe.

13. So far as the scope for investigation 1s concerned it is relevant to note
that sub-scetion (2) ol Section 156 of the Clode provides that

“1560. (2) No proceeding of a police officer in any such cuase shall at any
stage be called in guestion on the ground that the case was one which such
oflicer wus not empowered under this section to fnvestigure”

(underlined® for cmphasis)

14, Above being the position, the view taken by the Bombay Tligh Court
doues not appear (o be the correct view while that of the Orissa igh Court is
the correet view. Accordingly, we allow this appeal. Needless Lo say during
investigation or at the time of framing ol charge or at the time ol trial it is
open o Respondent 3 1o show that he cither belongs to Scheduled Claste or
Scheduled “Iribe so that applicability ol Scction 3( 1D {(x) of the Act is ruled
oult.

TO2005) 13 8CC 5100 (2006) 2 800 {(Un) 272
B (20067 1 SOC 350 - (20063 2 SO0 (0 310 0 AR 2006 SO 1937

F okl Torein italicised.
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25, Therefore, the appropriate government in relation to the Company is in
my opinion, the State Government and not the Central Government as submutted
by the Company. The Industrial Tribunal has considered all aspects of the matter
and has rightly concluded that the Central Government is not the appropriate
government in relation to the Company. '

26. Petition is dismissed. Rule discharged. No order as to costs.

27. Writ to be sent to the Industrial Tribunal immediately for further
consideration of the Reference on merits. :
Petition dismissed.

COMPLAINT UNDER SECTION 3 OF ATROCITIES ACT :
MENTIONING OF CASTE OF ACCUSED NOT NECESSARY

[Full Bench]
(S. B. Mhase, D. B. Bhosale and A. S. Oka, JJ}
PUSHPA VIJAY BONDE Petitioner,
' VS.
STATE OF MAHARASHTRA Respondent.

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), S. 3 and Criminal Procedure Code (2 of 1974), SS. 154 and 482
— Complaint under section 3 of Atrocities Act — Mentioning of caste in the
complaint — It is not a requirement under section 3 of the Atrocities Act that the
complainant should disclose the caste of the accused in the complaint — If there
is no mention of the caste of the accused in the FIR, that cannot be a ground for
either not registering the offence under section 3 of the Atrocities Act or ﬁ)r
guashing such complaint.

Merely because the caste of the accused is not mentioned in the FIR stating
whether he belongs to scheduled caste or scheduled tribe, it cannot be a ground
for quashing the complaint. After ascertaining the facts during the course of
investigation it is always open to the investigating officer to record that the
accused either belongs to or does not belong to scheduled caste or scheduled
tribe. After final opinion is formed, it is open to the Court to either accept the
same or take cognizance. Even if the charge-shect is filed at the time of
consideration of the charge, it is open to the accused to bring to the notice of the
Court that the materials do not show that the accused does not belong to
scheduled caste or scheduled tribe. Even if charge is framed at the time of trial
materials can be placed to show that the accused either belongs to or does not
belong to scheduled caste or scheduled tribe. Cri. Appeal No. 287 of 2009 dt. 12-
2-2009, Rel. Law laid down in W. P. No. 49 of 2001 dt. 20-4-2001 and 2005(4)
Mh.L. J 588 = 2006(1) BCR (Cri) 778 is not a gocd law to that extent. (Paras 8
and 9)

For petitioner : M. V. Gangal {in W_P. No. 2593 of 2008)

V. T. Tulpule, Senior Advocate along with
Harshad Bhadbhade (in W. P. No. 2160 of 2005)
For State Smt. P. H. Kantharia A P.P.

Cri. W. P. Nos. 2593 of 2008 along with 2160 of 2005 decided on
6-3-2009. (Bombay)
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List of cases referved :
1. Anant Vasantlal Sambre vs. State of Maharashtra,
Writ Petition No. 49 of 2001 decided on 20-4-2001 {(Paras 1,4, 9)
2, Manohar Martandrao Kulkarni vs. State of Maharashtra and (Paras 1,4, 9)
ors., 2005¢4) Mh.L.J. 588 = 2006(1) Bom.C.R. (Cri.) 778
3 Ashabai Machindra Adhagale vs. State of Mahavashtra and
: ors. bearing Criminal Appeal No. 287 of 2009 decided on

12-2-2009 (Paras 6, 8, 10)
4, Superintendent of Police, CBI and ors. vs. Tapan Kumar :
Singh, 2003 (6) SCC 175 (Para 6)
5. Masumsha Hasanasha Musalman vs. State of Maharashtra, (Para 6)
2000 (3) SCC 557
6. R, P. Kapur vs. State of Punjab, AIR 1960 SC 866 (Para 6)
JUDGMENT

D. B. BHOSALE, J. :— The order of reference dated 21st January, 2009
which bas occasioned the constitution of this Full Bench, has been passed by the
Division bench holding that the view taken by the another Division Bench in
Anant Vasantlal Sambre vs, State of Maharashtra in Writ Petition No. 49 of 2001
decided on 20th April, 2001 and in the judgment of the learned Single Judge in
the case of Manohar Martandrao Kulkarni vs. State of Maharashira and ors.,
reported in 2005¢4) MhLJ 588 = 200601} Bom.C.R (Cri) 778 needs
reconsideration. In these judgments the learned Judges have observed that it is a
requirement under section 3 of the Scheduled Castes and Scheduled Tribes
{Prevention of Atrocities) Act, 1989 (for short “the Atrocities Act”) that the
complainant should disclose the caste of the accused in the complaint itself and if
there is no such disclosure the complaint cannot be registered and if it is
registered, it is liable to be quashed.

2. In the present writ petition it is contended by the petitioner-accused that
nowhere in the complaint, the complainant has disclosed the caste of the
petitioner-accused and it is a requirement under section 3 of the Atrocities Act
that the offence should be committed by a person who does not belong to a
scheduled caste and scheduled tribe. It is further contended that since there is no
such assertion made in the complaint or the report it is liable to be quashed.

3. It would be advantageous to reproduce the order of reference dated 21-1-
2009 passed by the Division Bench for better appreCIatlon of the question
referred to the Full Bench :

“1. One of the grounds agitated in this writ petition challenging the FIR
registered under the provisions of the Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act, 1989 is that the FIR does not
disclose the caste of the accused. The petitioner relied on the Division
Bench Judgment of this Court in the case of Anant Vasantial Sambre vs.
State of Maharashtra in Writ Petition No. 49 of 2001 decided on 20th
April, 2001, and the judgment of the learned Single Judge in the case of
Manohar Martandrao Kulkarni vs. State of Maharashtra and cors.
reported in 2005(4) MhL.J. 588 = 2006(1) Bom.C.R. (Cri} 778.
According to these judgments, learned Counsel for the petitioner submits
that it is a requirement under section 3 of the Scheduled Castes and
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Scheduled Tribes (Prevention of Atrocities) Act, 1989 that the
complainant should disclose the caste of the accused in the complaint
itself The similar case came before a Division Bench of this Court to
which one of us and Justice A. P. Deshpande were members. The Bench
had passed an order on 3rd April, 2008 referring the matter to the Fuil
Bench as one of the Judges (Justice Bilal Nazki) had not agreed with the
opinion expressed in the abovementioned cases. Later on, the order was
recalled by another order dated 23rd September, 2008 realising that one
of the members of the Bench (Justice A. P. Deshpande) was a party to an
earlier judgment and also realising that two Judges differing perhaps
should not have referred the matter to a Full Bench but should have
followed the judgment of the Division Bench.
2. Today, Similar controversy is raised before us and this Bench feel that
the law laid down in the above mentioned judgments needs
reconsideration. Therefore, let this matter be placed before a Fuii
Bench.” (emphasis supplied) :
4, In Anant Vasantlal Sambre’s case, which was extensively referred and
relied upon by the learned Single Judge in Manohar Martandrao Kulkarni’s case,
the Division Bench held that if the first information report does not contain an
averment that the accused does not belong to a scheduled caste or scheduled tribe
the offence under section 3 of the Atrocities Act cannot be registered. The
relevant observations in paragraph 6 of the judgment in 4nant Sambre’s case
read thus : ‘
“6. The report, which is filed by the petitioner at the Police Station,
mentions that the petitioner belongs to Hindu Khatik caste, which is a
Scheduled Caste. However, in the report, it is nowhere mentioned that
the person against whom the complaint is made, viz.,, Shri Kailash
Gorantyal, does not belong to Scheduled Caste or Scheduled Tribe. The
opening words of section 3 of the said Act are like this :
“Whoever, not being a member of Scheduled Caste or Scheduled
Tribe.....” '
So, it is a precondition that person committing the alleged offence must
not be belonging to Scheduled Caste or Scheduled Tribe. In the report
filed at the Police Station, there ought to have been some averment
indicating that Shri Kailash Gorantyal does not belong to Scheduled
Caste or Scheduled Tribe. In the absence of such averment, or any other
material before the Police Station Officer for coming to the conclusion
that the accused named in the said report does not belong to Scheduled
Caste or Scheduled Tvibe, the offence under section 3 of the said Act
cannot be registered. So, even if in this matter, there is the reference that
the petitioner belongs to Scheduled Caste or Scheduled Tribe, the report
itself is not complete and, in such circumstances, if the police officer has
not taken any further steps, he cannot be blamed. At the most the police
station officer could have directed the informant to give some material-
before him to show that the accused does not belong to Scheduled Caste
or Scheduled Tribe. If that had been before the Police Station Officer,
then there could have been ground for the police station officer to
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register the offence as being cognizable under section 3(x) of the said
Act. As the basic requirement is not fulfilled in this complaint lodged
before the Police Station, the police cannot be blamed for not registering
the crime. So, In such circumstances, the rehief sought for by the
petitioner cannot be given. {emphasis supplied)

5. Thus, the questions that fall for our consideration are whether it is a
requirement under section 3 of the Atrocities Act that the complainant should
disclose the caste of the accused in the complaint itself?, and if there is no such
mention, whether it could be a ground for quashing the complaint ?.

6. After the order of reference was passed by the Division Bench on 21-1-
2009 the very same question arose for the consideration of the Supreme Court in
Ashabai Machindra Adhagale vs. State of Maharashtra and ors. bearing Criminal
Appeal No. 287 of 2009 decided on 12-2-2009. The basic stand in the case before
the Supreme Court was that in the FIR the caste of accused was not mentioned and
therefore the proceedings cannot be continued and deserved to be quashed. The
appellant before the Supreme Court had filed the FIR under section 154 of the
Code of Criminal Procedure, 1973 {for short “the Code™) alleging commission of
offence punishable under section 3(1)(xi) of the Atrocities Act. The petition under
section 482 of the Code before the High Court was filed by the accused contending
that his caste was not mentioned in the FIR and therefore the proceedmgs deserved
to be quashed. The High Court had allowed the petition.

The Supreme Court after considering its judgment in Superintendent of
Police, CBI and ors. vs. Tapan Kumar Singh, 2003 (6) SCC 175 which
elaborately dealt with the need of an FIR and the judgment in Masumsha
Hasanasha Musalman vs. State of Maharashtra, 2000 (3) SCC 557 so also the
provisions of section 482 of the Code and the judgment in R, P. Kapur vs, State
of Punjab, AIR 1960 SC 866 in-paragraphs 14 and 16 held thus:

“14. It needs no reiteration that the FIR is not expected to be an
encyclopaedia. As rightly contended by learned counsel for the appellant
whether the accused belongs to scheduled caste or scheduled tribe can be
gone into when the matter is being investigated. .... ... ...

16. After ascertaining the facts during the course of investigation it is
open to the investigating officer to record that the accused either belongs
to or does not belongs to scheduled caste or scheduled tribe. After final
opinion is formed, it is open to the Court to either accept the same or take
cognizance. Even if the charge-sheet is filed at the time of consideration
of the charge, it is open to the accused to bring to the notice of the Court
that the materials do not show that the accused does not belong to
scheduled caste or scheduled tribe. Even if charge is framed at the time
of trial materials can be placed to show that the accused either belongs or
does not belong to scheduled caste or scheduled tribe.”

7. In the concluding paragraph the Supreme Court observed that “Needless
to say during investigation or at the time of framing of charge or at the time of
trial it is open to the accused to show that he either belongs to scheduled caste or
scheduled tribe so that applicability of section 3(1)(x1) of the Act is ruled out™.

8. From bare perusal of the judgment of the Supreme Court in Ashabai
Adhagale’s case it is clear that the question referred to the Full Bench is no
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longer res-integra and stands squarely answered. Thus, we hold that merely
because the caste of the accused is not mentioned in the FIR stating whether he
belongs to scheduled caste or scheduled tribe, it cannot be a ground for quashing
the complaint. After ascertaining the facts during the course of investigation it is
always open to the investigating officer to record that the accused either belongs
to or does not belongs to scheduled caste or scheduled tribe. After final opinion is
formed, it is open to the Court to either accept the same or take cognizance. Even
if the charge sheet is filed at the time of consideration of the charge, it is open to
the accused to bring to the notice of the Court that the materials do not show that
the accused does not belong to scheduled caste or scheduled tribe. Even if charge
is framed at the time of trial materials can be placed to show that the accused
either belongs to or does not belong to scheduled caste or scheduled tribe as
observed in Ashabai Machindra Adhagale’s case.

9. In the result we hold that it is not a requirement under section 3 of the
Atrocities Act that the complainant should disclose the caste of the accused in the
complaint. In other words if there is no mention of the caste of the accused in the
FIR, that cannot be a ground for either not registering the offence under section 3
of the Atrocities Act or for quashing such complaint. Thus, the law laid down in
Anant Vasantlal Sambre and Manohar Martandrao Kulkarni’s cases is no more a
good law to that extent. .

10. Office is directed to place this writ petition before the regular Court to
decide the same in the light of this judgment and/or in the light of the judgment
of the Supreme Court in Ashabai Machindra Adhagale’s case.

Order accordingly.

JURISDICTION OF SCHOOL TRIBUNAL TO DECIDE APPEAL

(A. H Joshi, J)
DEEPALI GUNDU SURWASE Petitioner.
V§.
KRANTI JUNIOR ADHYAPAK MAHAVIDYALAYA,
AURANGABAD and others Respondents.

Maharashtra Employees of Private Schools (Conditions of Service)
Rules, 1981, R. 39 and Civil Procedure Code, O. 7, R. 11 — Rejection of
appeal memo on the ground that it did not contain 2 more copies of the memo of
appeal — Challenge — Respondent No. I who was contesting had appeared in
the matter and filed reply to the stay application — Application which had led to
the impugned order did not reveal that the respondent No. 1 was not served with
the memo of appeal and accompanying documents thereby precluding the R-1
from filing reply in the matter — Eventualities provided in Order 7, Rule 11 did
not occur — Language employed in sub-rule (3) of Order 4 or 7, Rule 11 did not
disclose the consequence of failure to comply sub-rule (1) — School Tribunal
erred in passing the impugned order — School Tribunal directed to decide the
appeal on merits. (Paras 12 to 17)

For petitioner : B, L. Sagar Killarikar and Ajay Shinde

For respondent No. 1 : 5. & Deo and S. G. Rudrawar

For respondent No. 2 : V. D. Gunale

For respondent No. 4 : V. B, Patil

W. P. No. 7217 of 2007 decided on 12-2-2008. (Aurangabad)
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Equivalent Citation: 1996(1)ALT(Cri)162, 1995(4)Crimes399(Ker.), 1985(1)KLI82, 1995(2)RCR(Criminal)19

IN THE HIGH COURT OF KERALA
Crl. M.C. 1556/92
Decided On: 23.12.1994

Appellants: Hareendran
Vs.
Respondent: Sarada and Ors.

Hon'ble Judges/Coram:
M.M. Pareed Pillay, Actg. C.J., T.V. Ramakrishnan and P. Shanmugam, JJ.

Counsels:
For Appellant/Petitioner/Plaintiff: K. Ramachandran and K.T. Sankaran, Advs.

For Respondents/Defendant: P. Vijayabhanu, Adv. for 1st Respondent and K.C. Peter,
Add|. Director General of Prosecutions for 2nd Respondent

ORDER
M.M. Pareed Pillay, J.

1. The Crl. M.C. is to quash a complaint filed by the first Respondent before the
Judicial Magistrate of the First Class, Ottapalam for offence under Section 3(1)(xi) of
the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989
(for short 'the Act'). Magistrate took cognizance of the offence. Contention of the
Petitioner is that the Magistrate ought to have seen that he has no jurisdiction to
initiate committal proceedings and hence initiation of the same cannot be sustained.

2. In view of the contention that the Magistrate did not have jurisdiction to take
cognizance of the offence under the Act, Thomas, J. held that principles laid down by
a Division Bench of this Court in Re 1992 (2) K.L.T. 748 require reconsideration. The
matter was posted before a Division Bench of this Court and that Court referred the
case to be heard by a Full Bench of this Court.

3. The question that arises for consideration is whether committal proceedings is
necessary or not in a case under the Act. In Re 1992 (2) K.L.T. 748 a Division Bench
of this Court held that the Sessions Judge as Special Court constituted under the Act
can take cognizance of the offences even in a case where offences under the Penal
Code are also included without Committal proceedings. The learned Counsel for the
Petitioner as well as the learned Additional Director General of Prosecutions
contended that the Act does not envisage committal proceedings and as the Act has
been enacted for speedy and expeditious trial and disposal of such cases, committal
proceedings was never contemplated by the Legislature. It is also contended by them
that if committal proceedings is insisted upon, it would cause further delay in the trial
and every object of the statute would be defeated. It is their further contention that
the committal proceedings would be disadvantageous to the complainant as well as
the accused. According to them, as the Act is a self-contained one and as it confers
original jurisdiction on the special court and as it does not even hint faintly that
committal proceedings is necessary by implication, the matter which was never
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intended under statute cannot be incorporated in it.

4. Section 2(g) of the Code of Criminal Procedure defines "inquiry". "Inquiry" means
every enquiry, other than a trial, conducted under the Code by a Magistrate or Court.
Merely on the basis of the definition of inquiry under the Code of Criminal Procedure,
it would not be possible to hold that the inquiry under the Act has to commence in
the Court of the Magistrate. Section 201 of the Code of Criminal Procedure provides
for the procedure by Magistrate not competent to take cognizance of the case. If a
complaint is made to a Magistrate who is not competent to take cognizance of the
offence, he shall, if the complaint is in writing, return it for presentation to the proper
Court with an endorsement to that effect; if the complaint is not in writing, direct the
complainant to the proper Court. Contention of the Petitioner is that as the complaint
was filed before the Magistrate he on being apprised of the fact that he is not
competent to take cognizance of the offence should have returned it for presentation
to the Court with endorsement to that effect as provided under Section 201 Code of
Criminal Procedure and he could not have proceeded with the inquiry with a view to
committing it to the Sessions Court later. In view of Section 20 of the Act, there is
considerable force in the above contention.

5. Section 20 has been enacted in the Statute to override all other laws. It reads:

Save as otherwise provided in this Act, the provisions of this Act shall have
effect notwithstanding anything inconsistent therewith contained in any other
law for the time being in force or any custom or usage or any instrument
having effect by virtue of any such law.

As this section gives the Act over-riding effect and as the Act has been enacted with a
view to prevent the commission of offences of atrocities against the members of the
Scheduled Castes and Scheduled Tribes and to provide for Special Court for the trial
of such offences, it is rather difficult for us to hold that the committal proceedings is
indispensable as a prelude to the case being tried before the Special Court. Merely on
account of the definition of inquiry under Section 2(g) of the Code of Criminal
Procedure, it is not possible to come to a conclusion straightaway that in the cases
coming under the Act also inquiry has to be done by a Magistrate and only on
committal of the case to the Special Court that court gets jurisdiction to try the
offences. Section 3 of the Act prescribes punishments for offences of atrocities under
the Act. Section 4 provides for punishment for neglect of duties to be performed
under the Act. Section 14 provides for the constitution of Special Court. In that
section itself it is made clear that for speedy trial the State Government shall, with
the concurrence of the Chief Justice of the High Court, by notification in the Official
Gazette, specify for each district a Court of Session to be a Special Court to try the
offences under the Act. It is not possible to hold that there is no constitution of a
Special Court under the Act only for the reason that Section 14 only directs
specification for each district a Sessions Court to be a Special Court by notification.
Specification by notification as a Special Court to try the offences under the Act can
only be considered as constitution of Court of Sessions as a Special Court. As the Act
is silent regarding the procedures to be followed by the Special Court, the ordinary
incidents of procedure are to be followed for all purposes including taking cognizance
of offence. Sections 4(2) and 26(b) of the Code of Criminal Procedure read along
with Section 14 of the Act would make the above position clear.

6. So long as there is no ambiguity with regard to the above position and when
Special Court takes cognizance of the offence under the Act and proceeds with the
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trial, Section 193 Code of Criminal Procedure cannot have any application. Section
193 provides that except as otherwise expressly provided by the Code or by any other
law for the time being in force, no Court of Sessions shall take cognizance of any
offence as a Court of original jurisdiction unless the case has been committed to it by
a Magistrate under the Code. As the Sessions Court is specified as Special Court, it
can take cognizance of the offences and as there is nothing indicative in the Act to
hold that the Special Court gets jurisdiction to try the case only on committal by the
Magistrate, it is not possible to hold that that Court can take cognizance of an offence
for trial only on proper committal by the Magistrate. As Section 14 of the Act
specifically provides for speedy trial and as the Act itself has been enacted to prevent
commission of offences of atrocities against the members of the Scheduled Castes
and Scheduled Tribes by providing Special Courts for trial of such offences and as the
Act nowhere hints committal proceedings, Section 193 of the Code of Criminal
Procedure cannot have any application. Section 14 enables the Special Court to
exercise original jurisdiction. Hence its power to take cognizance has to be controlled
by Section 190 of the Code of Criminal Procedure. In a case where Special Court
receives final report disclosing offence under the Act, it can certainly take cognizance
of the same without committal.

7 .In Re 1992 (2) K.L.T. 748 Division Bench of this Court on an elaborate
consideration of the entire matter held that committal proceedings are not warranted
in @ case coming under the Act and triable by the Special Court. We are in agreement
with the said view.

8. As the Magistrate has no jurisdiction to take cognizance of the case, the complaint
ought to have been returned for presentation before proper Court. As such, the entire
proceedings in C.P. 14 of 1992 of the Court of the Judicial Magistrate of the First
Class, Ottapalam are quashed. We would accordingly direct the Magistrate to return
the complaint for presentation before the proper Court.

Crl. M.C. is allowed as stated above.

*A reproduction from ILR (Kerala Series)

© Manupatra Information Solutions Pvt. Ltd.
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MANU/KA/2555/2020

Equivalent Citation: ILR 2020 KARNATAKA 3887

IN THE HIGH COURT OF KARNATAKA (KALABURAGI BENCH)
Criminal Petition Nos. 200315 and 200318/2020
Decided On: 21.07.2020

Appellants: Marenna and Ors.
Vs.
Respondent: The State and Ors.

Hon'ble Judges/Coram:
Hanchate Sanjeev Kumar, J.

Counsels:
For Appellant/Petitioner/Plaintiff: Nandkishore Boob and Rajesh Doddamani,
Advocates

For Respondents/Defendant: Mallikarjun Sahukar, HCGP
ORDER
Hanchate Sanjeev Kumar, J.

1. Crl.P. No. 200315/2020 is filed by the petitioner / accused No. 2 under Section
439 of Cr.P.C. and Crl.P. No. 200318/2020 is filed by the petitioner / accused No. 1
under Section 439 of Cr.P.C., seeking to enlarge them on bail.

2. Since both the petitions arising out of same Crime i.e., in Crime No. 72/2020 of
Shahapur P.S., they are taken up together, heard and disposed of by this common
order.

3. In nutshell, prosecution's case as per FIS is as under;

It is stated by the first informant, Smt. Tarabai, who is the mother of the
injured (minor son) of 14 years old that she is having two female and two
male children, among them, the injured was studying in 8th Standard when
the alleged incident (now going to be stated) was occurred. It is alleged that
on 28.02.2020, the first informant and his elder son namely, Santosh had
been to Ukkanal Thanda and at 4.30 p.m., her husband had called her
through phone stating that the petitioners and other accused have assaulted
their son and therefore they were going to admit him to the hospital and
further told the first informant to come to Shahapur, accordingly at 5.00
p.m., the first informant and her son went to Govt. Hospital, Shahapur,
wherein they saw the injured-Anand, who had sustained grievous injuries on
the head and was not in a position to talk, upon enquiry with her husband,
who told that their son-Anand after coming from school had taken Ox for
grazing and returned to the house at 4.00 p.m. At that time, the petitioners
herein came to their house, abused him in filthy language saying that why
the Ox was left to graze in his (accused No. 1's) field and taken the injured
to their field, wherein the petitioners have shown the place of grazing and
immediately petitioner / accused No. 1-Sahebreddy picked up an Axe and
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assaulted on the head of the minor injured and the petitioner/accused No. 2-
Mareppa had kicked the injured and other accused have instigated both
accused Nos. 1 and 2 to finish him and also abused with reference to the
caste, knowing fully well the caste of the injured and the first informant.
Thus, in this way the petitioners and other accused have attempted to
commit the murder of the injured by assaulting on the head with Axe.
Therefore, with these allegations, a case in Crime No. 72/2020, came to be
registered against the petitioners and other accused for the offences
punishable under Sections 143, 147, 148, 323, 307, 504 and 506 read with
Section 149 of IPC and Sections 3(1)(r), 3(1)(s) of Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act, 1989 ('SC/ST Act', for
brevity).

4. The learned counsel for the petitioner in Crl.P. No. 200318/2020 had impleaded-
Smt. Tarabai, the first informant as respondent No. 2 as she is also victim as her son
had sustained injuries.

5. The learned counsel for the petitioner in Crl.P. No. 200315/2020 had not made the
first informant as a party instead submitted that it would suffice if an information is
given to the victim or his dependents or the first informant about the proceedings
pending before the Court as per Sub-section (3) of Section 15-A of the SC/ST Act.
This aspect of the matter is elaborately discussed in the light of the applicable
provisions of law hereunder.

6. The learned counsel for the petitioner in Crl.P. No. 200315/2020 had submitted
that the petitioner-Mareppa had not picked up any weapon to assault the minor
injured and as against him the overact alleged is only that he has kicked the injured
and abused him in filthy language. Therefore, submitted that there is no element of
sharing of common intention between the petitioners and other accused and therefore
prayed to release the petitioner on bail. Further submitted that this incident was
occurred suddenly in a spur of moment and this petitioner had not used any weapon
and further the petitioner is in custody since 23.04.2020 and he is an old age person
of 58 years. Further, submitted that there is a delay in lodging the first information
statement before the Police which goes to the core of the prosecution case that the
petitioners and other accused have been falsely implicated into the case and as such
narrated the dates of incident. Even though it is alleged that on 28.02.2020 the
incident was occurred, but the FIS came to be lodged on 06.03.2020 and accordingly
FIR came to be registered on 06.03.2020. Therefore, there is delay in registration of
FIR and which creates suspiciousness in the prosecution case. Hence, prayed to
release the petitioner on bail and the petitioner would abide by any conditions to be
imposed by this court while granting bail.

7. Further, learned counsel for the petitioner-Sahebreddy in Crl.P. No. 200318/2020
submitted on the line of the counsel for the petitioner in Crl.P. No. 200315/2020
besides further submitting that there is a delay in lodging FIS and therefore the
petitioner and other accused have been falsely implicated into the case even though
there is no incident has been occurred. Further argued that the injured had sustained
injuries on the head on some other occasion, but by taking disadvantage of this fact
of sustaining injury, the mother of the injured has lodged a false complaint before
the Police. Further submitted that the petitioner did not have any intention to assault
or kill the injured, but when there is verbal altercation took place and suddenly such
an incident was happened in a heated moment and in a sudden spur of moment,
therefore offence under Section 307 of IPC is not attracted and at the most the
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offence under Section 324 of IPC may be attracted. Hence, prayed to release the
petitioner on bail and the petitioner would abide by any conditions to be imposed by
this court while granting bail.

8 . On the other hand, the learned High Court Government Pleader vehemently
contended that the petitioners in both the petitions have assaulted the minor injured
of 14 years old by sharing common intention between them and assaulted with Axe
on the head of the minor boy and in this way attempted to kill the minor injured, who
is son of the first informant herein. Further, submitted that the petitioners are highly
influential persons and if they are released on bail, then there would be chances of
threatening the first informant / injured and their family members and in such an
event, a fair trial would not be possible. Therefore, considering the gravity of the
offence alleged, learned HCGP requested to dismiss the petitions.

9. By considering the overall facts and circumstance as depicted by the prosecution
case, it is the case of the prosecution that the petitioner in Crl.P. No. 200318/2020
has assaulted on the head of the minor boy with Axe for which the petitioner-
Mareppa and other accused have abetted to kill the injured person. Upon considering
the FIS and other materials at this stage, which are made available before this court
that there is a prima facie element of sharing common intention between them in
furtherance of commission of offence alleged. At this stage, it cannot be accepted the
submission made by the learned counsel that there was no pre-meditation and
sharing of common intention between the petitioners and the other accused and in a
sudden spur of moment the incident has occurred. Whether the petitioner and other
accused have shared common intention or not in furtherance of commission of
offence alleged, it may be elicited during the full-fledged trial but not at this stage.
But it is a fact as per the prosecution papers reveals the injured after coming to the
house had taken Ox to the field for grazing then returned to the house from School
and tied the Ox, then these petitioners have come to the house of the injured and
abused him in filthy language and asked why he made the Ox to graze in their field
and taken the injured person to their field therein the petitioner-Sahebreddy took up
an Axe and assaulted on the head and for which the petitioner-Mareappa and other
accused have instigated the petitioner-Sahebreddy. Upon considering all these prima
facie materials, it shows a deadly weapon like, Axe was used to assault on the head
of the minor boy. In the present case, the injured is 14 years old boy and the
petitioners and other accused did not bother about his tender age and assaulted on
his head, which is a vital part of the body. If the petitioners had been successful in
their attempt by using deadly weapon viz., Axe assaulted on the head, then there
would be chances of death of the minor boy. Therefore, prima facie it attracts the
offence under Section 307 of IPC, for which maximum punishment to be imposed is
upto imprisonment for life. Further, the prosecution papers prima facie reveals that
the first informant and injured are belonging to Scheduled Caste and knowing fully
well the caste of the first informant and injured had abused in filthy language by
mentioning the name of their caste as it can be seen in the FIS and therefore when
offence under Section 307 of IPC is foisted for which the maximum punishment is for
life imprisonment and the offence under 3(2)(v) of the SC/ST Act attracts for which
the punishment imposed is for life. Therefore, upon perusing the materials available
at this stage prima facie it revealed that the petitioners and other accused have
committed the offence alleged and have abused the injured and the brother of the
injured with reference to their caste and also criminally intimidated them. The
offences foisted are attracted prima facie as against the petitioners herein. Therefore,
considering the gravity of offence alleged as it reveals from the prosecution papers
and if the petitioners were successful in their attempt, then the death of the injured
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person would have been caused. Thus, considering the gravity of the offence alleged
and also the severity of the punishment to be imposed, this court is of the opinion
not to release the petitioners on bail for the reason that if they are released on bail
then there would be of chances of threatening the injured, his parents and also
tampering the evidences and also chances of absconding and fleeing away from
justice.

10. Further upon considering the delay in lodging FIS and registration of crime, it is
seen from the records that even though the alleged incident said to have been
occurred on 28.02.2020, FIS was lodged on 06.03.2020, the delay in this regard may
not always go to the root of the prosecution case so as to say that the prosecution
case falls on the ground. There may be various factors in belated lodging of FIS, but
this aspect of the delay can be considered during full-fledged trial but not at this
stage. While considering the bail petition, without going to the merits on the case,
but considering prima facie case, gravity of the offence alleged, chances of
threatening the witnesses and tampering the evidences and whether release of the
petitioners on bail meddles with the investigation process, these are all aspects to be
considered while considering the bail petition. Therefore, just because there is a
delay that cannot be made a ground to allow the petitions since it is a pure question
to be considered on facts during the full-fledged trial, but not at this stage.

11. Therefore, under these circumstances, this court is of the opinion that the
petitioners are not entitled for enlarging them on bail. Thus, the petitions filed by the
petitioners are liable to be rejected. Accordingly, they are rejected.

12. As discussed in the preceding paragraphs, the learned counsel for the petitioner-
Mareppa in Crl.P. No. 200315/2020 is having some reserve in impleading the first
informant as respondent herein and submitted that they are not entitled to participate
in the proceedings, therefore in this regard the legal provisions as enumerated under
the Act require to be discussed herein as the rights of the Members of the Scheduled
Caste and Scheduled Tribes are involved.

13. Sub-section (3) of Section 15-A of the SC/ST Act is extracted as under;

"A victim or his dependent shall have the right to reasonable, accurate, and
timely notice of any Court proceeding including any bail proceeding and the
Special Public Prosecutor or the State Government shall inform the victim
about any proceedings under this Act.

14. The parliament by way of Amendment to the Act had inserted Chapter IV-A by
the Act 1 of 2016 w.e.f. 26.01.2016 and through which rights are conferred on the
victim and the witnesses. Section 15-A of the SC/ST Act enumerates the right of the
victim and witnesses. Sub-section (3) of Section 15-A of the SC/ST Act confers right
on the victim or his dependents that they have right to reasonable, accurate, and
timely notice of any Court proceeding including any bail proceeding and the Special
Public Prosecutor or the State Government shall inform the victim about any
proceedings under the SC/ST Act, with the object and reason let them know about
their case in the court proceedings when a proceedings is initiated or pending
including the bail proceedings. Correspondingly, a duty is conferred on the Special
Public Prosecutor or the State Government to inform the same to the victim or his/
her dependent.

15. Section 2(ec) of the SC/ST Act defines 'victim', as under;
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" "victim" means any individual who falls within the definition of the
"Scheduled Castes and Scheduled Tribes" under clause (c) of sub-section (1)
of section 2, and who has suffered or experienced physical, mental,
psychological, emotional or monetary harm or harm to his property as a
result of the commission of any offence under this Act and includes his
relatives, legal guardian and legal heirs;"

16. Therefore, the definition "victim" as enumerated in the Act is wide enough, which
include any individuals who falls within the definition of the SC/ST Act who has
suffered or experienced physically, mentally, psychologically, emotionally or
monitory harm or suffered harm to his or her property. If a person sustains injuries
arising out of crime then, he himself, his parents, family members are also to be
considered as victim as per the above definition. It is not only stipulated a physical
harm is to be caused but if there is a harm mentally, psychologically, emotionally or
monetarily or if there is any harm in respect of the property then such person is also
coming within the definition of the victim.

17.In the present case, the first informant is the mother of the injured person.
Therefore, definitely the first informant is victim in the present case. It is not only the
mother alone is becoming the victim but father and other blood relative are also
coming within the definition of victim to consider the present case. The first
informant is the mother of the minor boy, the minor boy who had sustained injuries
due to the assault stated to have been committed by the petitioners and other
accused. Therefore, certain rights are conferred to the victim and withesses under the
SC/ST Act.

18. Sub-section (5) of Section 15-A of the SC/ST Act guarantees a right to a victim
or dependents to participate in any proceedings thus right of 'Audi Alterm Partem' is
conferred. For ready reference, Sub-section (5) of Section 15-A of the SC/ST Act is
extracted as under;

"A victim or his dependent shall be entitled to be heard at any proceeding
under this Act in respect of bail, discharge, release, parole, conviction or
sentence of an accused or any connected proceedings or arguments and file
written submission on conviction, acquittal or sentencing."

19. Therefore, where a right of Audi Alterm Partem is conferred on the victim or his
dependents, then the court has to give an opportunity/right of audience to the victim
or his/her dependent to hear them as to enable them to participate in the proceedings
including bail proceedings also. Therefore, a victim or dependent has a right to be
heard by the Court enabling the victim or dependents to participate in any
proceedings in respect of not only bail proceedings but also in the proceedings of
discharge, release, parole, conviction or sentence of an accused or any connected
proceedings or arguments and file written submission on conviction, acquittal or
sentencing of a case. The court is able to hear the victim or dependent in respect of a
proceedings as enumerated in Sub-section (5) of Section 15-A of the SC/ST Act only
when the victim or dependent are made as parties in the proceedings, otherwise it
cannot be possible for the court to hear the victim/dependents and to receive any
written submission as stated in the said provision. The victim or dependent may
participate either personally or through an Advocate or through Public Prosecutor or
Special Public Prosecutor or appear himself / herself. As per Section 15 of the SC/ST
Act, the Special Public Prosecutor or exclusive Special Public Prosecutor are assigned
the duties to represent the State in genre but in specie on behalf of the victim or
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dependent/complainant/first informant to prosecute the case. But the parliament in
its wisdom by inserting Chapter IV-A and Section 15-A of the SC/ST Act confers right
of victims and witnesses and more expressly provided the victim or dependent to
participate in any proceedings. Therefore, Sub-section (3) of Section 15-A of the
SC/ST Act only enumerates giving such information to the victim or dependents
through Special Public Prosecutor or State Government about any proceedings
pending in the court. But Sub-section (5) of Section 15-A of the SC/ST Act confers a
right on the victim or dependents to make them to participate in a proceedings and to
hear their submissions and also to file written submissions in this regard in the
proceedings pending before the court. Therefore, unless the victim or dependent as
enumerated in Section 2(ec) of the SC/ST Act is made a party in the proceedings in
the case pending before any court, it is not possible for the court to hear whatever
submission to be put forth by the victim or dependents in the proceedings before the
court. Therefore, under these circumstances, making the victim or dependent as party
in the proceedings pending before any court is necessary and mandatory.

20 . There are various rights conferred on the victim or dependent and
correspondingly there are various duties conferred on the State Government, Special
Courts and on the Public Prosecutor / Special Public Prosecutors and also on Station
House Officers of the Police Stations.

21. Sub-Section 12 of Section 15-A of the SC/ST Act confers right on the atrocity
victim or dependents to take assistance from the Non-Government Organizations,
Social Workers or Advocates. Therefore, a right is conferred on the victim arising out
of atrocity or their dependents to take legal assistance from an Advocate apart from
any assistance to be taken by the Non-Government Organizations and Social Workers.
Therefore, it is the duty of the State to provide legal assistance to the atrocity victims
or their dependents by engaging services of an advocate in any proceedings initiated
under the Act.

22. At this stage, it is pertinent to look into the relevant provisions of the Legal
Services Authorities Act, 1987 ('LSA Act', for brevity). Clause (c) of Section 2 ofthe
LSA Act defines "legal service" which reads as under;

"legal service" includes the rendering of any service in the conduct of any
case or other legal proceeding before any court or other authority or tribunal
and the giving of advice on any legal matter"

23. Section 12 of the LSA Act defines as follows;

"12. Criteria for giving legal services.- Every person who has to file or defend
a case shall be entitled to legal services under this Act if that person, is-

(a) a member of a Scheduled Caste or Scheduled Tribe;
(b) XXXXXXXXXX
(€) XXXXXXXXXX
(d) XXXXXXXXXX

(e) a person under circumstances of undeserved want such as being
a victim of a mass disaster, ethnic violence, caste atrocity, flood,
drought, earthquake or industrial disaster; or
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(emphasis supplied by me)
(F) XXXXXXXXXXX
(g) XXXXXXXXXX
(h) XXXXXXXXXX.
24, Section 13 of the LSA Act defines as follows;

"13. Entitlement to legal services.-(1) Persons who satisfy all or any of the
criteria specified in section 12 shall be entitled to receive legal services
provided that the concerned Authority is satisfied that such person has a
prima facie case to prosecute or to defend.

(2) xXXXXXXXXX"

25. Therefore, the member of Scheduled Caste and Scheduled Tribes is entitled for
free legal services. Legal services means it is not only a legal counseling but also
providing assistance of an Advocate to the Member of the Scheduled Caste and
Scheduled Tribes in any proceedings pending before the court. Therefore, upon
considering all these legal provisions, a member of the Scheduled Caste and
Scheduled Tribes are entitled free legal services and when it is appreciated with the
legal provision as enumerated in Section 15-A of the SC/ST Act and as per Section 12
of the LSA Act, as discussed above, a victim or dependent as stated in Clause (ec) of
the SC/ST Act are also entitled to free legal services to participate in any proceedings
pending before the Court as stipulated in Chapter IV-A of the SC/ST Act. Therefore, it
is the duty cast on the Karnataka State Legal Services Authority and High Court Legal
Services Committee to provide legal services to the victim or their dependents
through District Legal Services Authority (DLSA) in each District before the Special
Court and before the High Court respectively.

26. There is no distinction in providing legal services at the trial stage and at the
appellate stage. This pronouncement is declared by the Hon'ble Supreme Court in the
case of Rajoo alias Ramakant Vs. State of Madhya Pradesh [MANU/SC/0641/2012 :
(2012) 8 SCC 553]. Therefore, in any proceedings pending before the court a
member of Scheduled Castes and Scheduled Tribes are entitled legal services. In the
cases/proceedings arising out of SC/ST Act, the victim or dependents are entitledfor
legal services as per Section 12 of the LSA Act and also as per Section 15-A of the
SC/ST Act.

27. Therefore, under these circumstances, the following guidelines are issued;

i) A right is conferred on the victim or his/her dependents to participate in
the proceedings initiated under the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989 as enumerated in Section 15-A, as
discussed above. Therefore, the first informant/complainant/victim or
dependents shall be made as a party in the proceedings and issue necessary
notice to the victim or dependents / first informant/ complainant/ victim or
dependents and to hear them in any proceedings as envisaged under Sub-
section (5) of Section 15-A of the SC/ST Act.

ii) The Special Courts trying with the offence/s under the Scheduled Castes
and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 shall direct the
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District Legal Services Authority to provide an advocate on behalf of the

victim or his/her dependents/ first informant/complainant from the Panel
Advocates of District Legal Services Authority.

The Registrar General is hereby requested to circulate this order to all the concerned
Special Courts trying/dealing the offences under the Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act, 1989 and to the Member Secretary,
Karnataka State Legal Services Authority (KSLSA), who in turn shall inform all the
District Legal Services Authority and Secretary, High Court Legal Services Committee
(HCLSC) to provide legal services to the victim or dependents in any proceedings
pending before the Special Court or High Court, as the case may be, as stated above.

© Manupatra Information Solutions Pvt. Ltd.
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SCC (L&S] 3320 AR Aniglav v. B.S. Navak, (1988) 2 SCC 602 : 1988 SCC (Criy .' T2
Berikva v, Stade of Mahavashtra, (1995) 0 SCC AT 1995 SCO O 11103 MO0 M
Kemald Nath. (20001 6 8CC 2132 State of Pujal v Rajesk Sval, (20027 8 SCC 158
SCC{Crn 1867 Tentile Labowr Assin v, Official Ligurdalor, (2004) 9 5CC 7400 £
Morarfi v. Belirose Barab Madar, (2000) 10 SCC 425 1 (20097 4 SCC (Civ 3236 H
Coel vo Rohini Goel, (20100 4 S3CC 303 0200100 2 SCC (Civy 162: A, b’. B k
CRLC20110 10 5CC 259 0 (20127 1 SCC (Criv 265 1 (20127 | SCC :
Poifab v Rafig Masiho (200:0) 8 SCC 883 0 (2014 - SCC (Civ) 657 :
151 2004y 3 SCC{LE&SY 131, cousidered

Visfurka v, Sicfer of Roajasfuen, (1997) 0 5CC 241 01997 SCC (Cri) Y32 Nadion
or Dalit Hlamarn Righes o Undon of Dedia, (2007 2 8CC 132 (2071 -
ferfevecd (o

Salimond on Jurisprudence. | 2th Ldna: Sweet & Maxwell. referre

Parckaj 1. Ssihar v Stade of Gujarad (199201 Guj TR A5 N T
1996 SCC OnLine Guj428 (1997 2 Guj LR 942 Manju Ly,
(2007 13 SCC A3 (200714 SCC (Crl) 662 Bnmﬁm;n {
(TR 3S8CT 161 198 SCC (T.&8) 38Y: Lakshmi K
2 SCC 24 Conpnarn Canse v Urndan of fndia
fabowrmaller) v, Slale o TN TTD90) 6 5CC 730
HBetham. (20127 1 SCC 333, para 18 1 (201 ”) I Q(" ;
Precoti Gupta v Stader of Jharkhand, (2010) S
Tapan Kuwmar Siagh. (200370 6 SCC 175
COE 97 H 4 5CC 428 1974 5CC | Id\} 2 f‘i L
LS SC T2 080 L Ld 377207 US T (19363
2T F 2l 6300 350 UUS 86 (19581 R
Onl.ine Mad 798 © AIR 2005 Mad 123K

ingl ‘mfmim'm
(mmn r),l’ Tacdici.

fi'rr v,

COuline
s SC 62 :

Cranehi v, Rar.,f Navain, 1975 Suppr'

[D. Constitutional
vis-a-vis Legislature —=
policy making — Tt i
what is wisc or pol

them and «
making is if
s central fu
disregarded cve xercising juf iic,tlun under f\ll. 142 of lhc. (_.()mtllul]on
| whcharacter of Constitution are basic features

(Paras 23 10 33)

55-12/03204/C1R
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S0 01978y | WLR 231 (LD Stock v, Froank Jones (fipton) Lid. ”“J"Jg it i
S 975 Supp SCC 1L Mnddive Nedveg Gandhi v Raj Navain Si‘%’;; it
520 (19704 A4 SCCA2R 107 8CC (Taxy 278, Muwiiey Mareh Works v CCE Th¥
330 (19T 4 SCC 225, Kesavunanda Bharati v, State of Kerala
540 (19723 2 SCC 300, Kunjukufie Sahih v Stade of Kerala
550 ATR Y63 SC 1295 0 (19631 2 Cri 1. 329, Kharak Singh v, Stie of LR
36, AR 19603 5C D90, Prem Chuned Garg v, Eeise Connng
37, JUSK SCC Online US SCA2: 2 L Ed 2d 630 1 356 US 86 (19538,
frop v, Dulles
58 1936 5CC Online US SC 12 RBOT. Tl A77 - 297 US | (19300,

Uinited Statey v, Butler

The Judgment of the Court was delivered by
ARUN MISHRA, J. The Union ol India has liled the)
for review of the judgment and order dated 20-3-
in Subfiash Kasfiinath Mahajan v, Stale of Maf
dealing with the provisions of the Scheduled Castes:
(Prevention ol Atrocities) Act, 1989 (for short
guidelines in para 79 of the judgment, which jre
p.513) :

£, - This Court while
And the Scheduled ‘Tribes
& ORY Act” ) has issued
Ktragled hereunder: (8CC

7‘) 7. Proceedings in the preser
and are quashed. "y
79.2. There is no absolute bard,
under the Atrocities Act iI'

approve the view laken @
0. Suthars and NI, Des

1['1 clarily the 4 re,l

guctions 79.3 and 79.4 will be actionable

piy

ras well as contempt.

by

ciplinary actig

(2186 SCC A5 (200183 3 S0CECH) 124

Hakai 13, Stthar v, State of Guiared, (19921 1 Guj LR 205

Cfdeserd v Stode of Gularat, 1990 SCC Onlline Guj 428 (1997) 2 Guj LR 942

A Biite of MO v Bam Kishg Balothie, (190573 SCC 221 0 [DUS 5CC (Criv 430

SN e Ddevi vo Onkerrfit Singhe Alfsovcafler (200175 13 50C 1309 (200730 50CC (Crid 062
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UNION OF INDIEA v STATE OF MAHARASHTIRA (Aritn Mishiva, J.) T
72.0. The above directions are prospective.”

2. This Court, while passing the judgment under review, has observed in
para 32 thus: (Subhwsh Kashinath cuse!, SCC pp. 482-83)

=32, This Court is not expected to adopt a passive or negativ
and remain byvstander or a spectater il violation of rights is obsorvé
is necessary o fashion new tools and stratepies so as to cheek inj
and violation of fundamental rights. No procedural technicalityie:
in the way of enforcement of fundamental rights®, There are g
decisions ol'this Court where this approach has been adopted
issucd with a view 1o enlorce undamental rights which m

perceived as legislative in nature. Such directions can
issued and continued U1l an appropriate legislation is enacted?.
Court travels beyond merely dispute settling and directions can Sertainly
be issued which are not directly in conllict with a x“" stiafute®. Power o
declare law carries with i, within the Himits of dutviio mﬁkkc law when

none exists?.”

legisluture and only the legislature has the p
the Court finds provisions are not acceptabl
being violative ol Tundamental rights or i
lepislature Lo correct the same. _

4. The Union ol India has submited
dated 20-3-2018" entails wide ramiligati

Adnerable and arc
usons of the 1984

Ac-economic conditions
they remain vulnerable,
[ are subjected 1o various
ment. They have, in several
dhd property. Scrious criimes are
al, social, and cconomic reasons.

They arc
offences, 1
brutal 1

sitec. (Q0LRTO SCC 454 201813 8CC (CTriv 124
TIOR8 A SCC 101, par 130 1983 SO0 &S 389

W24 para Ta o 1007 SCC (O 9320 Ledkwlini Keerit
11 Cornprorr Coase v Laion of Fucdice. (10000 | 500
(]*)"\)(ﬂ G RCC T30 10T SCC &S 0

CRtate ol Rejosthan, (19977 6
Sredere ef Fuelia, (1084 2 50
‘m"ﬁ!m; O L{rbum mm‘sc [ \‘nm c;r"'f' M

LSt Hcffa’mm |7‘Ul 2 ] sSCC %’H Pd[d I8 (201 ’n [ SCC Ty 205 (20121 1 8CC
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2. ..o When they assert their rights and resist practices ol nntonchahility
against them or demand statwtory minimum wages or reluse to do any borfc
and torced Iahmu the \m.h,(l interests try lo COW lhun (lnw n and (cg )1;1‘.

their NL_,H ru«.pu,u ar honour ()t lhur woren, lhu,\ hn,umu, irril:
dominant and the mighty. Occupation and cultivation ol cven the g
allotted land by the Schednled Castes and Scheduled Tribes is reg
more often these people hecome victims ol attacks by the
O late, there has been an increase in the disturbing trend |
ol certain atrocities like making the Scheduled Casles 0 SO0 ;
subsiances, like human cxereta and attacks on and mags k.ll ips ol helpless
Scheduled Castes and the Scheduoled Tribes and rape of ' **f‘tmg_mg 10
the Scheduled Castes and the Scheduled Tribes. Under the Stances, the
existing lzlws' like the Protection of Civil Rights Act, 19557 the normal
provisions of the Indian Penal Code have been foung he inadequate 1o chieck
these crimes. A ospecial legislation 1o check rimes against them €
commilted by non- S(lu,duh,d Castes and non-Schod ribes has, theretore,
become necessary.” ;

6. The Preamble (o the 1989 Act state s

“An Act to prevent the commnii of dlmuu;ed

mambers ol the Scheduled Castes 3 N 1\.,(111'&.,(1 ]r1°hu. o
Special Courlts for the trial of suc ;i
ol the victims of such offenc for “hatters con
incidental thereto.”
7. 85cction 18 ol the 1989 Act has beetenacted 10,
deterrence and to instl a sensgal protection AIMOHE
Scheduled Castes and Schedufgc i e
same would shake the very ob :
of atrocitics. The directiops ri'zllgc ()I'jus;li(:u evernin
deserving cases. Wigh a use of the law, no such
direction can be is lﬁ.‘.{" case made out under the
1989 Act, anticipad ane was granted in the case
in question also. H f
8. Itis subg : 1 becaus Al 1 ontinuing atrocitics against the
members ol the : d Casles o s clieduled Tribes, a comimission of
even the existing provisions were
WWiective to deliver cqual justice 1o the
he Scheduled Tribes. Tlence. the TURY
enforced with effect Trom 26-1-2016 g
e amendments broadly related to addition
tics like tonsuring ot head/moustache. or similar
the dignity ol the members of the Scheduled
and Scheduled Tribds, garlanding with footwear, denying access
eation facilities ar forest rights, dispose or carry human or animal h

s. using or permitting manual scavenging, dedicating
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4 Scheduled Caste or a Scheduled Tribe woman as devadasi. abusing in
custe name, perpetrating witcherafl atrocitics, imposing social or cconomic
bovcott, preventing Scheduled Caste and Scheduled Tribe candidates frong
liling nomination to contest elections, insulting a Scheduled C 1%Iu"ﬁc,huhliiul
Tribe womuan by removing her garments, lorcing a member ol the Scheg
Cuaste/Scheduled Tribe to leave house, village or residence, defiling ob
sacred 1o members of Scheduled Castes and Scheduled Tribes, touchiy
using acts or gestures of g sexual nature against members of §
Castes and Scheduled Tribes and addition of certain TPC offeng ;
gricvous hurt, intimidation, Kidnapping. ctle., attracting less thyg
imprisonment committed against members of Scheduled Castes &
Tribes as oltences punishable under the 1989 Act. besides rep
cxpansion ol some ot the carlier oflences.

made” lor the
Exclusive

10. Tt is submitted that the provisions have als
establishment ol exclusive Special Courts and  spect
special Public Prosceutors 1o exclusively try the offence:
Lo cnable expeditious disposal of cases, Special Courls

possible within two maonths from the date of |
addition of chapter on the “Rights ol Victim:

2, and

11, It is also submitted on behalf ot
Amendment Rules, 2016 the provisions
reliel amount of 47 offences of atrocit
phasing of payment of reliel amount. 3
K5 83.000 o Rs 8.25.000 depending upon the n:
admissible relicl within seven days, (‘) spanpletion of investp
charpe-sheet within sixty davs to ¢
and pu]()dl(‘ reviow 01 lhn. suhcmc

] ¢ FIR WILNCSSes, ln(l
o oserutiny ol the cases by
1w the court, lack ol proper

attributable 1o several
complainants becomig
the prm.LLuImn be|
presentation
the court. T
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14, Tt is further submitted that the directions issued are lepislative. T

142 of the Constitution of India.

15, Tt is also submitted that the offences of atrocities against th
ol Scheduled Castes and Scheduled Tribes have been disturbingly
and as per the data of National Crime Records Burcau (NCRB),
Home x\ll(urs 47,338 |111|‘[1er ol cases were registe rul inthe m‘bunl

mllv 24 5% of the said cases ended in conviction dnd &9 ng in
the courts at the end of the year 2016, In the circumstanc _ roper 1o
dilute the provisions and make it casier for the accused to get gdrom arrest
by dirccting a preliminary enquiry, approval lor an arrest.

16, Per contra, it is submitted that dircetions are

is mudce out in the review jurisdiction.
isions. In Nadional

nelice', this Court has
4 R

17. Belore dealing with submission, we
Cumpeign on Dalit Human Rights v.
considered the report of Justice K. Punnai
of the National Commission for Schigdul
NHRC Report also highliphted the noi
machinations resorted to by the pdlic
cases under the 1989 Act. In the sajd

1 '?ﬁlﬂ,lcrmg_
ui the %lr‘lLl

“I8. We have carcfulk
ol the ()pini()n that there

L and we are g
> authorities

agthoritics. 1 lhc S‘Ldtn, (m\ ernments
ying out the

nsuring the compliance with
Ol the Act provides for a report
Svernment and State Governments
Act to be placed belore Parliziment
of equality for all the citizens ol this

e _ are guilty ol not enloreing the provisions
of the Act. The travail& of the members ol the Scheduled Castes and
Ipc Scheduled Tribes coginue unabated., We are satislied that the Central
Giovermment and the State Governments should be directed o strictly
loree the provisions of the Act and we do so. The National Comimissions g

20173 2800 432 (20171 1 8CC (O 73
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UNION OF INDIEA v STATE OF MAHARASHTIRA (Aritn Mishiva, J.) FIS

arc also dirccted to discharge their duties to protect the Scheduled Cuastes
and Scheduled Tribes.”

a 18, Reliance has been placed on Lalita Kumari v, Stete of 7P whcr%'m‘
a Constitution Benceh of this Court has observed as under: (§CC pp. 29-300 &
53-54, paras 35, 36 & 99) ‘

=35, However, on the other hand, there are a number of cases

exhibil that there are instances where the power of the police tos

b IR and initiate an investigation thereto are misused where @
offence is not made out from the contents ol the complain
case in this context is Preeri Gupia v, Stade of Harkhand!
Court has expressed its anxicly over misusce ol Section 498-A ¢
Code, 1860 (in short “1PC™) with respect o which a large
frivolous reports were lodped. This Courl expres esire that the
' opinion and

36, The abovesaid judgment ru,ullui in the 3 ()rl of lhc I aw
Commission of Indiag submitted on 30-%- Z’QIZ
in ity report, concluded that though the of

d could be made compoundable. howevé
established by empirical data. and, b
the provision of its cfficacy. The T.as

et of misgtise

law on the gquestion whether the registra
d rcasonable ime is in g state ol uncertain
upaon this Court putting at rest th
e EH

para 2())

260, ... Il he'hg 5 suspec th&Bisis of information
received. that asgodizimle offence mavshavéiheen commitied, he is
f bound to record | i investigation. At this

stage, il is s essury [ YN st v himsell about the

Srmation.
1oy report ¢
The true les

hiulness or otherwise of the
cther the intormation furnished

nission of an ottence, which the

- CC 120040 1 SCC (Crin 524
_‘SCC‘ aey (20100 38CC (Criy 473
| ﬁmru: Ky gl (20037 6 8CC 175 0 2003 500 (O 1305
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19. 1t is apparent lromn the decision in Lealita Kumneri!!

puara 34)

34, Therelore, the context in which the word ppears in
Scction 154(1) of the Code, the object Tor which it hé used and
the consequences that will tollow from the infringement he direction
to register FIRs, all these Tactors clearly showy 1l he word “shall™ usced
in Scction 1534{1) needs 1o be given its ordi aning ol being of
4013 of the Code.
ol conferring any

“mundutory™ character. The provisions of Scd
rcad in the light of the statwtory scheme, dee

$IR. Tt is scipled position
f1entis clear.,
_-\_r!.

used porsoen.
utinely on > dllegation of
commission of an atlence. The (iucsli()n arises dqs 1o, g Ficatfon 1o create i
special dispensation applicablgo%ly o complaints
gerally,

B las“been relied upon in
W ) e
(Bfierjeen Lal caseld, SCC

j Mlence in compliance with
the mandatgseit 2110 5 Uik, wle, the police officer concerned
CANnnot ¢n; i 2

en to pro
theg sion of an
ol thé?Edde to inveslig
have proposed to make
gllicer in the lield ol inves

nvestigation il he has reason o suspect
which he is empowered under Section 156
subject o the proviso to Sceltion 157, (As we
fetailed discussion about the power ol a police
ipation of a cognizable offence within the ammbit

drlisa Kuprari v, State of U1, (201 285001201040 1 SCC il 524
FOUZ Supp (17 SCC 335 0 1992 500 (i) 126
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UNION OF INDIEA v STATE OF MAHARASHTIRA (Aritn Mishiva, J.) N

i Sections 156 and 157 of the Code in the ensuing part ol this judgment,
we do not proposce 1o deal with those sections in extenso in the present
context.) In case. an ofticer in charge ol a palice station reluses to exercis
the Jursdicton vested in him and 1o register 4 case on the informationgol
a4 cognizable offence reported and thereby violates the statutory dutysea
upon him, the person agerieved by such refusal can send the substs
ol the information in writing and by post to the Superntendent ol P4
concerned who il satislied that the information forwarded 1o hig '
a4 cognizable ofTfence, should either investigate the case himg
an investigation to be made by any police officer subording
manncr provided by sub-scction (3) of Scction 134 of the C
32, Be it noted that in Scction 13401 of the Code, the
in its collective wisdom has carclully and cautiously used the
tinformation” withoul qualifying the samce as iy Sceld
(g) of the Code wherein the expressions, “reasof
credible fnﬁu’mrr!f(m" are used. Dvidently, the non
word “information™ in Scction 134(1) unlike i
(g) of the Code may be lor the reason thatgl
refuse to record an information relating to th
offence and 1o regisier o case therco)
satisficd with the reasonableness or cred
words, “reasonableness™ or "crcdihilil_»_"
L(]]]d]l]()ll pILu dt.nl lor rctﬂlslrtlllnn ¢

L]LId.lll\l[l‘“ the mld “word. ‘wn,‘u()

1861 (25 of 1861) passed
lhzlt ‘every counpldaint or infor
of a police station should
suhscqucnl ¥ modlhc 1 by

i 1 pm\m(m \'\'d“s

1 into \ﬁé?rllllf% T2 (10 of 187T2)

12 of th

41872 was Llclclcd and
the Codes of 1882 and
1. 155, 157 and [90(¢) of
‘rall reading of all the Codes
guza non lor recording a lirst
information and that information

in that placc the
1898 which wo

gnixahlu'

clore., man

¢ cpl to enter the suhsldm thcrcof in lhc
'cd lorm that is o say, to register a case on the basis ol such
1}:&1[1011 (emphasis in original)

kntor
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The Court observed that the conduct of an investigation into an offence gl

the

Article 21 of the Constitwtion. This Court has also considered possible 1hiy
ol the provisions ol the Taw, in fafita Kemaritl,

there is;jus;lil"lcutinn ol aipprchcnsi(m that i benetit of anti e
available to persons who are alleged 1o have committed s

SUPREML COURT CASLS (2020) 4 SCC

registration of TTR is g procedure established by law and conlforms

21, On behall of the Union of India. the decision in Store 4

s made
IIL.”'ZT_’L,H there

terrorise their victims and to prevent a proper investigation. Thigi

Kishia Bafoihio? has obscrved: (:SCC pp. 224-27 .p1

1, Code of Criminal
Pmu,dum W h]dl Is v d]]dh](, 1o an dULllHL(l 1 respac i offences under the
der the said Act. But

7 ity and
forbids its practice in any form. z gemeif ¢ 'dn\
disability arising out ol ~ |
under the law. The offences, ¥
Scetion 3(1) arise out of the practicd
that certain special provisions have be
impugned provision under 3
Scetion 438 ol the Code of
under the said Act has 1()
conditions which giy
perpetrators of such.d
N 1(,111n'~, dl"ld prefent

which ares
untouchabilits
made in llm, 3
".lum 18 which is hp 3

TP this context
toincluding the
Tlm ucc,luumn ol

n and llllllﬂ]ddLL‘ hmr
i 1nion ol these olfenders,
‘od o avail of / hdl| In this connection

tnent of (lb

: I‘)[J:lﬁ S0 (Criy-15340
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'\rlu., le l—l as these u[l mees
be compared with other olfence

very difterent from those
{Prevention) Act, ILJéé_“_T.
relating 1o the prac,&jc\c{{

have committieg BegpTEnces. there isiey kelihood of their misusing

prevent
incorpo

UNION OF INDIA v STATE QF MAHARASIVIRA (A it Mishirea, J.) 7Y

are committed against them for varioos historical, social and cconomic
TCasons,

2. ... When they assert their rights and  resist practices o
untouchability against them or demand statutory  minimum wagesgor
refuse 1o do any bonded and forced labour, the vested interests iy’ lg
COW lhum d()wn ﬂmi [crrorisc lhcm W'hun lll&: “ichcdulcd Castes

lhur women, th,\ b\du)mu |r||l.1nh {()r the dmmn.mt r]ﬂd the g

Scheduled (f.;]slcs, and Scheduled 'I'ribcs 15 rescnled,

these people become viclims of atlacks by the vested
there has been an incercase in the disturbing trend of &8
certain atrocitics like making the Scheduled Caste person:
subsiances like huvman excretla and attacks on and mass killings
Scheduled Castes and Scheduled Tribes and rape 01 W Q nL,n hL
the Scheduled Castes and the Scheduled Tribes. g
check and deter crimes against them commiticd h_
and non-Schicduled Tribes has, therelore, becomg, ne

Tlu, d.hl}\L, slqh.m(,m él’dphlml”\ derlhgw the sgefial €onditions which
¢ above Shugmun

e

9. OF course, the olffences : . piﬁmnl case ure
‘ i% Luptive Activities

ical background
yeial attitudes which
schoeduled Castes and

‘rrorise their victims and to
context that Section 1 & has been
c considered as in any manner

St while Scction 438 is available tor
Code, it is not available for cven “minor
is gricvance also cannot he justilicd. The
mder Scction 3 are offences which, 1o say
denigrate members of Scheduled Castes and Scheduled Tribes in
&5 of society, and prevent them from leading alife of dignity and sell-
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respect. Such otfences are committed to humiliate and subjugate mLmer'-.
ol Scheduled Castes and Scheduled Tribes with g view to keeping the
astate of servitude. These offences constitutie a separate class and g
he compuared with offences under the Penal Code.™

22 In Kartar Singh v. State of Punjah'>, this Court has o
denial ol the right ol anticipatory bail under Section 438 would n
to a violation ol Article 21 of the Constitution of 1ndia. Thus, (
of Section I8 cannot be said (o be violative of Article 21. 4
Constitution abolishes untouchability. ;

23, In Subrennanian Swamy v. Rujul® it is observed h
provisions are clear and unambiguous, it cannot be read do
that the statistics are 1o he considered by a legislature. The
care nol to express any opinions on sufliciency or adequacy

atutory
hserved

tempted o enter into the said arena, whi
consider. Courts must take care noy
or adequacy of such ligures and sl
and not the necessity of the Tyw

wislalure Lo
s sufficiency

A

Sould be

justificd o recall the observatiol st ¢ Krishna lygs.i i{f‘f:.i'ﬂh_\' Muatch
Waorks!. as the present issues seen > adequ / dre of by the

same: (SCC p. 437, puras 13-13)
“13. Right at thgit
[hnitations ol judicia ;

the Supreme Court of

-50ur~;c|vc~; ot the
%L()nc ol

p. 493)

deeision which ought never
1ess. One s that courts are
r to cnacl statules, not with their
Fmonsllmllmml exercise ol power
¢ brunches of the Government iy
the only check upon our exercise ol
At-restraint. For the removal of unwise
K appeal lies not 1o the courts but o the
ses of democratic Government.)”

T4 Tn short., uncor

J1) 3 SCOC Sew 0 1994 SCC (Crid &
14y 8 SCC 300 0 (20141 3 5CC 1Crin 482
wrtfoe Metolt Works v CCEOIO74 4 8CC 428 0 1074 SCC (Tax) 278
TU36 SCC Online US 5C 120 801 Ed 477 2 207 US| (1036)
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put it differently. the means must have nexus with the ends.

of India, the learned /
have been exercised:
and lield rese

observed as

UNION OF INDIA v STATE QF MAHARASIVIRA (A it Mishirea, J.) 781

is alleged as springing trom lugging together two dissimilar catcgories of
match manufactlurers into one compartiment lor like treatment.

{3, Certain principles which bear upon classilication may b
mentioned here. Tt is true that a State m.13 classily persons and ()I")]Lmls
lor the purpose of legislation and pass laws for the purpose ol obtaj nlla
revenue or other objects. Every differentiation is not o diserimin g
Bul classification can be sustained only if it is founded on pertinen,
real differences as distinguished from imrelevant and artificial one

sonalife
Ctletafls and a
perfuips {lf-
nin grouping
we have 1o
al departments
" classili

farge fatiivde &5 allovwed To the Stale for clussificdation upfm tl I
fousts and whal iy reasonabie s o guesiion of pg
variely of faclfors wiicl the Court will he refuc
eguipped fo investigate, In this imperlect world perlec
is an ambition hardly cver accomplished. In thy
remember the relutionship between the IL‘L]HL:,U]\
of Government in the determination of IKLL
()I‘ course, in the last analysis courts
0on l|1L L()IlHl]ILll]U]ld]ll\« ol llu, .1Lls 3)

judicizll qucsli(m. A power o f,'ff.:.s's'fh-' befn]
diverse considerafiaony of execuiive P gHIClI S, H:ﬂ(* ;Hdm i
saeds. All these op
semphaticalivean

g Mgl restraints
i Jadicial power musi weigh H'r(* mb;f'cr is

fedxetiion.”

G pussihlc to curry

oul dlrcclmm af lns ( e‘s' 1rl<"' : h Hoers is not sullicient 1o

24. Concerning the g xeeis e 142 of the Constitution

o visions and to nullify them
no vacuum. He has relerred

24.1. Ly ! Infon of India®, (this Courtl has

o However, nee remembered that the powers conlerred

i

s powers whln.l dulhnri&;c th
while dealing with a

‘ourl to fgrere the substantive rights ol a
ise pending belore it This power cannat

picti Swasrv v, K, (20147 8 SCC 300 2 (2014 3 SCC (Criy 482
S0, para 18
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be used to Usupplant” substantive law applicable to the cuse or cguse
under consideration of the Court. Article 142, even with the width ofils -
amplitade, cannot be used to build a new edifice where none existed ¢
by ignoring express statutory provisions dealing with 4 subject iing%rylﬁ
to achieve something indirectly which cannot be achieved dire

48, ... Indeed, these constitutional powers cannot, in any
condrofled by any statutory provisions but at the saime time lhcsc@
nm I'[]Ldlll 10 h'L, Lx;,rusui W th lllL]r Cxereise m‘rf\ Cone d

with the Huhjccl."

242, In Prem Chand Garg v )
hus no power to circumsceribe Iunddmulml l’]éhls éleI’dlllLL(
ol the Constitution of India.

24.3. In E.S.P Rajuram v. Union of indiu®, jhe

Supreme Court under Article 142 ol the Const c
disregard the substantive provisions ol a statute ang
issue, which can be settled only through a mechgnis
statute
24.4. In A.R. Antuluy v. R.S. Navak?' i
language of Article 142 is comprehens)
the court should not be inconsistent w o
specilic provisions of any statute.
24.5. In Bonkya v. Siate of Mid
court exercises jurisdiction under Art
do justice between the parties, bul not itv
provisions.
€
provisions dealing 'A‘Nill'-
which cannot be ge
f
dquidator?, observation has been
made 1 a residuary power, supplementary
and «¢ 'sl\ canlerred on this Court by statutes,
exercd : : cFimlicaefveen the parties wherever itis just and - g
ALR 1O6FEE v
(20012 SCC 186 : 2
[]_i2_§*13311 SCC 602 - 1372
T 1995 SCC (Cri) 1113
h

2002 8CC (Cri) 1867

12000 9 5CC 71
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UNION OF INDIEA v STATE OF MAHARASHTIRA (Aritn Mishiva, J.) TE3

cquitable to do so. It is intended to prevent any obstruction 1o the stream ot

249, In Laxmidas Mararii v. Belirose Darab Madan®, it was obscryed
that the Supreme Court would not pass any order under Article 142 of fhes
Constitution which would wimount to supplanting substantive law applicaly
ignoring express statutory provisions dealing with the subject. at the same
these constitwtional powers cannot in any way, be controlled by any st
provisions.

24.10. In ;'W(..‘nfsh G(?(-fﬂ V. Rr;frfui Gm‘f:""‘

it was obse r\-'cd that ﬁ’k cc_u\;rt%ﬂ._

are umlr.irv 10 w hdl hus hu,n 'Ill]LLlL(l by ldw ThL pOWET Ll”(ll_.r A
not 1o be exercised in o case where there is no basis in law which
cdifice for building up a superstructure.

24.11. In A.B. Bhaskara Rao v. CBPS, it was held
Article 142 is not restricted by statutory provisions. 1t cani
on svinpathy and in conflict with the statute.

hereunder: (SCC pp. 890-91,
2. 142

para 12)

Arifcle

Dcf

¢Ls mca u‘er.ff.: retifon r)_f f’f.m.'
141 f‘.?l_f' the Consiitution:! i

comsiiteiion o
somplexioy

pc.’f:ue’{'{.uﬂ_\‘ fn i ._f'{.n:r..s‘
(cimphasis supplicd)

mmpluccd On the contrary, the
Section 18 ol the said Atrocities Act

20005 TS AZS - (200098 4 SO0 (Ui
CC 303 (20100 2 8CC (Civy o2

20123 1 SCCiCriy 263 (20120 1 SCC {(L&S) “%‘F‘
20014 4 SCC (Civy 657 (20146 SCC {Cri) 154 (2014 3 SCCilL&S) 134
QU7 SO0 (Criy 932
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26. We now proposce to examine the law umccrning the ficld rcscrvcd tor

12th Fdn., Sweel &. T\-’IdX\-\fLII.

“In the strict sense. hc)wcw cg_m clll()[l is the layving (I(m

Judicial law-making isincidental to the solving ol legal Jigg
law-making is the central function of the legislator.™

27. In various decisions, this Court has dealg w 1¢ scope of judicial c
review and issuance ol guidelines. The directions iy iofged above touch the
realim of policy. [n Hu(‘ha;': S’:’nqh V. Ntte f‘?f';”.r,m} L ourt has laid down

d

side or the other. The primary fur
appiy the laws adccording (o the wifl ¢
fransgress into the legisfati )mum r),l’pm'rr V- mr

erpret f.um’
il ned (o
‘hcj()h of a Judpe
5 “ludpes are the €
1(1*&510% cannol, also, be
5 (emphasis supplied)

keepers of the law, and t
among outriders.” 7

28. In Asif Han
Tor the Court 1o

rt has obscrved that itis not ¢
1()wn whal is wisc or politic.
. The Court obscerved: (SCC

: p()I]Ly I
ce ol the ju

5

clire ad\-cr‘uns_ 14

the gofitroversy directly involved in these
an the inter se functioning of the three
Constitution. Although the doctrine o 9
cen recognised under the Constitution in
Constitution-makers have meticulously defined
rgans ol the State. Legislature, executive and
within their own spheres demarcated under

of powers
e rigidity but g
the lunctions of various
jadiciary have w lunct

HO80) 2 50C o841 [U80 SCC (Criy 580
FOSD Supp (21 SCC 309 0 1 SCHT 358
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the Constitution. No organ can usurp the functions assigned to another.

The Constitution trusts to the judement of these organs to function and
a exercise their discretion by strictly Tollowing the procedure prescribe
therein, The tunctioning of democracy depends upon the strength gnd
independence of cach of its organs. Legislature and exceutive, thg tw:
Micets of people™s will, they have all the powcers, including that of fin
Judiciary has no power over sword or the purse; nonetheless, it has
to ensure that the aforesaid two main organs of the State funct

b
legislature and exceutive. The expunding horizon ol judic
taken in i fold the concept of social and cconomic justice. ¥
of powers hy the Tegislature and executive 18 subject 1o judicia
the anly check on our own exercise of power is the self-in
c of judicial restraint.
{8 Trankturter, J. of the US Supreme Cou
controversial expatriation case of Trop v, Dulies™? pfgery
Onl.ine US SC paras 37-358) 5
57, ..o Adl power s, in Madison™
nature.” ... | |
d
3
38, Rigorous observance ol th ower
aml wise exercise of pner — hetwd and
e

of affuirs. Buf i1 & ne
tomust observda R
f cirred £his preciuc ey

IS Wive oF p()h; e

s 1ot authorised the Tudges
‘ongress and the exceutive
(cmphasis supplicd)
Lions ol what is wisc or politic.
Adecide such aspecets. The law laid
s been reiterated by this Court in 5.C.

2020 ad 24 63000 356 LS 86 (1938)
pi "J \CC ’:(‘u—l- L SCL.C 358
SO 270120075 25000 (1453 897 0 2807HC 943
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29, In Jndiun Drugs & Pharmuacenticals Lid. v. Workmen™ the Cgurt .

ohserved thus: (SCC pp. 427-28. para 40)
4. The courts must, therefore, exercise judicial restraint, an
cncroach into the executive or lepislative domain. Qrders lor"i

of posts. appeintment on these posts, regularisation, lixing
continuation in service, promotions, ete. are all exccutive or [
functions. and it is highly improper lor Judges o step into
cxccpt inarare and cxccpl]onal Case. 'l he rn.ln.\“ml Ld‘aL‘ ]21 ?

(Iclml in Rm;m ;‘Lf.r,m’:mamm’mqum V. Su;:u‘ nf I’(thc" :
with the views expressed therein”

30. In Aravali Golf Club v. Chander Huxs37 this Court he
pp. 083-84, paras 18-19)

SIS Judpes must exercise judicial restrai |
the executive or legislalive domain, vide frdic
Lid. v. Workmen™ and S.C. Chandre v
concurring judgment of M. Katju, 1.).

#sl nol cneroach into
fPlcrmaceulicals
Sharkhand® (sec

and the
inmrllv it is
ach ucp(m the
i .Lmn will

f9. Under our Constitution, the -
judiciury all have their own broac

be upset. and lhcrg will h a rcz

A 138 it has been
dofhain. Tt cannot
T(‘thi!ﬁ__()I‘)SCI’\-"Ud: (5CC

p. 232, para 12)

=I2. We have gi
submissions, and wg

idCration to the rival
n ot Mr Divan. We arc

cxercise judicid
domain, Whet 1
0 conduci :

W re asking this Cowrl fo do iy
d that the policy of distribufion

fFenie cconomic choices and though
5 expert of experts, but this principle
8 that h"w C”(m.r‘f 1'\' r',fm'.’fr‘a" o anclvse

|_'%_M(JS_J | 5CC (‘lS} (7008| | SCC |L6¢S_J 284
ANNTY 8 ROC 279 (20071 2 SO0 (1.&S) 807 - 2 RCEC 0473
1200137 12 50 220
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the opinion that the matters altfecting the pnlicv and requiring technical
cxpartise be betler lefl 1o the decision of those who are entrusted and
qualificd to address the same. This Court shall step in only when it ind
that the pullLv is inconsistent with the constitutional laws or is .1rhl[r.1rw;nr__-
irrational.” (cmiphuasis sy

slatule.

33, In Kesuvananda Bliarati v, |

as under: (SCC p. 3606, para 292)
2920 The learned Attorney General said that every proy
Constitution is cssential; otherwise, 11 would not have been f
Constitution. This is true. But this docs not pl.m, Geery pro
the Constitution in the same position. The true T} Tior is that cvery

1 the
sion of

prn\nmn ol llh., Constitution can be .mkndul _provig @41 ingthe result the
i Ahe sume. The

{

(2) Republiven und Democratic
(3) Secutur churacier of the (
() Separation of powers be

fhe fudiciary.

I 'u1 ther, the (‘()L

".“29

eriain KL,I'dld Lcll'l(i
gr Lthose Acts had been
wwh v, State of Kerala'h,
y=ninth Amendment s that
nken of Article 31-B. by itself,
ise of ity constituent power

struck down by the Su
The anly logical b_’
lllL C nurl WIS O

lip nlding l]‘lg.,
tn that the n

: [SL,L Shelat & Grover, JJ

- -d JJ paras 738-43. 744(8); Ruy,
; j%i.m Reddy, 1., para 1212(4); Palekar,
aras 1322, 1336, 1537(x1); Muathew, 1.,

1:{2018) 3 SCC (Cri) 124
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para 1782; Begp. J., para 1857(6); Dwivedi, 1., paras 1994, 1995(4) ;
Chandrachud. J., paras 2136-41 and 2142(10).]
130, As pointed out. itis a fallucy to regard that Article 31-B rc:lé}'

fundamental rights. The effeet of Article 31-B is 10 remaove o Lg
pawer of Parliament to pass a law in violation of fundamental
account of Article 31-B, cause of action Tor violation of tundany

is removed and is non-existent. Non-availability ol cal
on hreach of fundamental right cannot be regarded a
ol judicial review. As g result of the operation off Arnt
the Ninth Schedule, occusion for exercise ol judicial re
Bul there is no gquestion ol exclusion or ouster of judicial
concepts ure ditferent.”

N

35.In Bhim Singh v. Union of India'?, it was he J as ¢
& 375, paras 77-78 & 85-87) :

umu:pl ol scparation nt pmw,rs ¢ ml 1 W j 1y p.ll’llLLl]dr
constitutional ["JI’()\]HI()II : 'llIL[hnn has o
adopted. The gim ol HLDdI’dH()H ()I m u,f"n cxtent

ol accountability of cach branc (ro\;"cmlm:nl.

%t be borne
cature of the

Reept, Lwo
ors is oan

Z8. While understanding thi
in mind. One, that separation ol p¢
Constitution. T
possible. nor desirable. N{‘
is preserved, there is no i
the same conclusion yh
text. The Constjuti
provides for ’.s;a_(f“f'r!r
prohibitls is s
wresling away

is

ciocracy. Bult what it
er branch which results in

p. 261, para 689)

1015 SCC 538 h
HO82) | SOC 271 ¢ U2 SCC (Criy 152
FO75 Supp SCC
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‘089, ... the exercise by the legislature of what is purcly and
indubitably a judicial function is impossible to sustain in the context
even of our cooperative lederalism which contains no rigid distribution
ot powers but which provides a system ol salutary checks gpd
halances.”

Clonstlitution.

87, Thus, the test for the violation ol separation of posgers mu
precisely this. A law would be violalive ol separation of i
results in some overlap ol [unctions ol dilferent branches of

the present Scheme.™

36. In Staie of TN. v. Staie of Keralad, it was obs

{20, On deep rellection of the above digel n ‘our opinion, the
constitutional principles in the context of Ln itution relat
separation ol powers between the lepisle i
in briel, be summarised thus:

126,41, Lven without express p
1|'1c duclrinc ()I‘ %cpur'lli(m of p()wc

athough not
3 i), and visibility
ian ((QIIHI]“(“II]( i IC"ﬁnslllulmn Ilds
Tormal livmgs B
iarv. In thi
ration of POWERS, oseparation ol powers
imive and j s not different rom
i express provision for

made demarcation, withm
—lcszislalurc execulipe
of express provisiag [
between the Ibglﬁlil.
the Constitutions ol

26.2
lundame

‘Executive and legislature s
" the basic tenets of Indian

126 : ic T powe s ween Lhree organs  Lhe legislature,
cecutive @ighitidiciary  is alggihotliing but a consequence ol principles of
) of the Constitution of India. Accordingly,
OwWer 11y amount o negation of equality

rArticle 14, Stated thus, al pislation can be invalidated on the basis of

2 R0 6UG
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hreach of the separation of powers since such breach is negation ot equylity
under Article 14 of the Constitution.

the constitutional limitations or i it infAinged the rights enshrin
IIT of the Constitution.

of a
nding
Aoming 1o
hways bind
iltered that

judgments of the courts. Th _
courl of luw 1o be void or of no clfect. Tt can, howevas,
Act 1o remedy the delects pointed ol by a court ol I

unless the conditions on which it is based are so fundamen
the decision could not have heen given in the g

126,60, 11 the legislature has the power
competence o make a validating law, il can
validating law and make il retrospective. THER;
ossesses the r.ompclc nee
dvhether ingggaking the

validation law il removes the delz
existing law.

[26.7. The law cnacted by
within ils competence but yet in's
intertere with the judicial process,

ol the Tuw on o judgment o
having regard to legislati
asked arce:

if) is in the amrmative and the

in Stock v. Frank Jones (Tipton) Lid 3 wilh
legislative provisions has observed thus: (WLR

1978 1 WELR 231 (11
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has been cogently observed, it depends on what you mean by “make™ and
“law™ in this conmtext. What is incontestible is that the court is a mediatin
influence between the executive und the legislature, on the one hand., gnd
the citizen on the other. Nevertheless, it is essential 1o the proper jug 'c'ix%‘
Munction in the Constitution to bear in mind:

UNION OF INDIA v STATE QF MAHARASIVIRA (A it Mishirea, J.) 791

It i idle 1o debuate whether, in so acting. the court is making law. As

(13 modern legislation is a difficult and complicated proc

or cnvisage all such repercussions, cither by training or %
lorensic aid;

(2) the bill is liable to be modified in a
a Housce ol Cominons whose members are ans
who will be allected by the legislation: an %n X
answerable; ‘ :

(3) in a society living under the ruld
repulate their conduet according to what
by whal it was meant o say or by w
a newly considered situation had beg

reaction:

(5) Parliament may
the interest o an ove
Ay well have seemed
Of a now unjustifiable
wracceeplably involved
I social benelit;

(6) what st K, i
1o the legislaturd:
privilege or a part
in the vindicakig

mislortune neg
ofie superverg

=

Tows  whal  objective  the
and he will normally  and
e by using language ot the
nary and primary sense to reject
at it gives rise 1o an anomaly is

wntary  drafll
wishes i

and antfractuosity in drafling;

adays in continuous session so that an
unlooked for and unsuppagtable injustice or anomaly can be readily
regiilficd by legislation: thisds far preterable to judicial contortion ofthe
to mecet appuarently hard cases with the result that ordinary citizens
their advisers hardly know where they stand.

arliament is e
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Al this is not 10 advocate judicial supineness: it is megely
respecttully to commend a self-knowledge of judicial limitations, Bt
personal and constitutional.™

38. A lecture delivered by Mr Justice ML.N. Venkatachaliah, l()rmi
Justice of India, at the Constitution Day on 26-2-2016 in this Courd
relied upen in the context of judicial determination ol policy. lh:.
obscervalions have been relicd upon:

“The proposition that “when there is no law the exg llll\
in and when the exceutive also does not act the judic
an attractlive invitgtion: but itis more atractive than e
Fxcoeutive power is of course coextensive with legislul
unoccupicd by law is open 1o the executive. Bul there 5%, rrant that
by virtuc of those provisions the courts can comg in and®egislate. The
argumcent that the larger power ol the court ( nd pronounce upon
the validity ol law includes the power to framec
in the nature of legislation may cqually t

T A field

This is typically the converse casg oEBIRE oFattainder; Tegislative
dclcrmin'lli(mUl‘(li\;pulcw’r‘igl'lm]'1:1% h h L O f illegal 111(11mprbsslhln,

telling cases. By the same ]l)g__]t and
which is judicial determination ol p

logical me
Lord Devlin's ¢

wish o be gov crm.

admirations.”  *

aning ol the su

,n.t\ Robert Burk 5 pl()l()LII‘ld

; nature scems obvious is
Feonstitutional process is absiract,
it counsels unsatisfying. To give in 1o
an urgent human problem, and a faim
I'Ul.m(.l'lliun. A Judge has begun wo rule
TEMPTING OF AMERICA)

cation lor judicial lepislation will have to be
[ casoning. It cannol be justilied for the reason

Bl it pmduccs weleome and desirable results. If that is done, law will
ase to be what Justice Holmes named it “the calling of thinkers and
hecomes the provinee of cmotions and sensitivities™. It then becomes a
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process of personal choice followed by rationalisation. The major and
minor premises do not lead 1o g result; but the result produces major
and minor premises. This is a reversal of the process — virtually muakin
concept of constitutional adjudication stand on its head. Tt is 1o Taw wha
Robert Frost called “ree verse”, “Tennis with the net down™. Then natyga)
there are no rules. only passions. Legal reasoning rooted in o cond
for Icgilimulc process rather than desired results restricts Judges tog

raw .mmrplmm puhh(, opinion into scalable ILél%]dll\-‘L valu
multi-ticred lilter of parliamentary processes & procedures..

39, In the light ol the discussion mentioned above ol lepal | iples,
we advert o directions issued in para 79. Directions and 794 and
conseguential Direction 79.5 are sought 0 be review Dircctions
contain the following aspects:

39.1. That arrest of a public servant can only § &
appoinline authority,

39.2. The arrest of a non-public servant a
Superi nlcndc_nl ol Police (85P).

39.3. The arrest may be in un dp[’)r()pr‘l.ll
reasons 10 be recorded.

39.4. Reasons {or arrest muost be
permitting lurther detention.

S0

39.5. Preliminary enquiry to be ¢
oul whether the allegations make «
Irivolous or moliy Lchd.

39.6. Any violation ol the
by wuay ot disciplinary actjon
\ 8 necessary o take
fthe members of the
wr long; the protlective
fihe Constitution of ITndia

note of certain aspectss
Scheduled Castes and Sc
discrimination has heé
and the provisions g

dircctions p
atrocities i

dl.l[h()r‘ll\« I1.1s ' e £ri 10ld sanction 1o arrest concerning
cryunt.

'['l}c. National Commis: for Scheduled Castes Annual Report
&

are frequentwhile dealing with atrocity cases by both police and civil
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administration. There are delays in the judicial process of the cascs.
Commission, therctore, identified lacunac commaonly noticed during pe
investigation. as also preventive/curable actions the civil adminis
can take. NCSC recommends the correet und timely application «f §
(PoA) Amendment Act, 2015 and the Amendment Rules ot 20 6.
as the tollowing for improvemoent:

8.6.1. Registration of FIRs. The Commission has obsery
police ofton resort io preliminary investigation upon rec 4 : '
in writing before lodging the actpal FIRs. As o res
fve Ty resort o secking directions from courls for
under Section 136(3) Cr?C. Hon ble Supreme Court h
one occasion emphasised about registration ol FIR Lirst.
again re-emphasises that the State/UT Governments should oree prompt
repistration ol 'IRs.™ (c mphdsl& supplicd)

43, The learned Attorney General pointed out atistics considered €
by the Court in the judgment under rcvicw indiC' 1c y 10% cases under
the Act were tound 1o be talse. | S¢ocases concerning
other general crimes such as Torgery is uxmp‘ abic spamely, 11314 and l‘nr
kidnapping and abduction.itis 8.853% as pe a for the Ve w2016, T
same can be taken care ol by the court 15C 1O pnm i d
1"1cic case i m'uic ()Lll I|"JL: court can al i }x)ry huil
' . he
dl'ld not an dhu.sn. 01 Idw. 1 hc m-'llm..&,scs s
class, biased mindsel continues, and they are pressurigediin sdcml manncrs,
and the complainant also hard :
€
f
¢ have o find the answer (o all these g

ailing social scenario in dilferent parts
mtrd The clear a % that untouchability though intended to be
()Ilshcd has nol dmshcd the Tast 70 years, We are still experimenting with

\-'arid?"s civil righls; the condition is waorse in the villages, remote arcas where
clopment have not pereolated down. They cannot enjoy equal 4
ights. So lar, we have not been able w provide the modern methods
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ot scavenging 1t flarijans doe to lack ol resources and proper planning and
apathy. Whether he can shake hand with o person of higher cluss on cqual
footing? Whether we have been able to reach that level of psyche and humang
dignity and able to remove discimination basced upon caste”? Whether Tigsc
puise of cleanliness can rescue the situation, how such condition prevailg o
have not vanished, are we not responsible? The answer can only be o
by soul scarching. IMowever, one thing is sure thalt we have not been alk
cradicate untouchability in g real sense as envisaged and we have nog
to provide downtrodden class the Tundamental civil rights and ameg
camflorts of lilfe which make lite worth living. More so, for (i
same places still kept inisolation as we have not been able to proy
hasic amoenitics, education and frugal comflorts of life in spite oF
considerable amount for the protection, how Tong this would continu
they have to remain in the status quo and to entertain civilisedspciety 7 Whether
under the guise of protection of the culture. they ard riv@d of fruits of
development, and they face a violation ot traditional rigl

46. ln Kharak Singh v, State of U.P7Y,

r\-'cd that the
. the Ilé]ll

Lo remove it but still, we have to achieve
succeeded partially due 10 individual and collec
47. The eajoyment ol guality life

xal g__(ml.
‘o oelforts.

he people is the ess

BMC™ Gender injustice,4po
social ostracisim of Dalig age i

- unother angle. The
wof hman rights vielation
eleition and ity proteciion,
iy violofions ore of varioos
— gender injustice, pollution,
¥, sociol osiraciym af Dalits, efc. A
ricnee of only one tfacet. That is not
{cmphasis supplied)

S{I9631 2 Cri L 32K
0981 SCCTITrin 212 0 AIR 1981 5C 746

5 AIR 1986 SC 180
T30
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48, There is right 1o live with dignity and also rdght 10 die with dignity.
TFor violation of human Aghts under Article 21 grant of compensation is ¢
ot the concomitunts which has found statutory expression in the provis
compensation, (o be paid in case an offence is committed under the pHp
ol the I‘JS‘J Act. f\ ;Tm)d eruI.m()n is an clcmcnl ol pcrsnndl seey

the right to life of g citizen under Article 21 as observed by 1l
Kumar v. Staie of ALPS2, Kishore Samrite v. Staie of U.P A
Swamy v. Union of Indio™. The provisions of the 1989
concamitants covering various fucets ol Article 21 ol the C

49, They do labour, bonded or Torced. in agricultural |
abrogated in spitec ofetTorts. In certain arcas, women are not tr __ﬁ_i'wnh dléll]l)
aml llmmur and d[’L ‘lL.Xlld.]IV dhusui in various I(arm ‘©OsCC sewer wurkurx

c
fiscriminated within the
society in 1|1L, matter nI cnjoying IhLIr civi cannot livegagith human
dignity. i
d
mdcd or umudcd h\» the .‘mm. €
Historically disadvantageous
_ISIcILLII'L, lm.s 10 dm,mpt
; . 1o deal with them with
more rigorous pre
to the others wou not permissible/envisaged f
constitutionally 1egale mandatory constitutional
provisions onal scheme; rather, it would
be agaips rotection. 11 is not ()pen to the
' uled Castes and Scheduled Tribes in a
I‘!()%Il]()l‘l a-vigeothers and in particular 1o so-called upper
1LeeOry. heviannot be discriminaled against more so 8

13y 10 SCC 390 (201471 sce (Crid 338 (20140 2 SCC (L& S) 237
13y 2 50CC 398 (20131 2 SCC T 653 A
M6y T S0OC 221 (201060 3 SCC T |
T20113 1 SO 703 (20017 1 8CC (O 101
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51, The particular law i.e. the 1989 Act. has been enacted and has also been
amended in 2016 to make its provisions more cffective. Special prosceutors
are 10 be provided for speedy trial of cases. The incentives are also provide
for rehabilitation of victims, protection ol witnesses and matters conmecged
therewith. '

52, Therce is no presumption that the members of the Scheduled Ci
and Schedualed Tribes may misuse the provisions of Taw as a class 'md it g
resorted 1o by the members of the upper castes or the menvhers of the
For Todging o lalse report. it cannot be said that the caste of 4 g
cuuse. Itis due 1o the human | ;
not attributable 1o such an act. On the other hand, members of T
Custes and Scheduled Tribes due to backwardness hardly muster th
lodpe even a first information report. much less, a Talse one. In case
to be false/unsubstantiated, it may be due 1o the faulty i
vurious reasons including human failings irrespective of
be certain cases which may be fulse that can be a ground
Court, but the law cannot be changed due 1o such miy

ol the misuse ol the provisions of the Act.

54, As a matter of fact, members ol the Sel
Tribes have sulfered Tor long, hence, it we cannot provid
di%L rimination huu,ﬁc,i.il 10 lhcm cannot  place

_ Suld be against
crook person and
bt Eyvowitnesses
uster the courage 1o
heen made by way of
'hi ﬂil'lliun ()]' victims. All

the basic llum.m dléml_\_- to tre:
cannot look at every com p;k.'lil
do not come up 1o H[)L’ k i1

| llh,lr l")un{J %uh]cclui 10 %LIL|1

- .
offence. wo nst fundg requality, It cannot be presumed

upon himself and would lodge o

that 4 persof ass woul ;
s or to tuke revenge. It presumed so,
¢l mean &ic rins injugy. merely by the fact that person may misusc
s10ons cannotl be g ground todtreat cluss with doubt. It is due 1o human
ngs, ngl due 1o the caste TactorEThe monetary benelits ure provided in the
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55, It is an untortunate state ol affairs that the caste system still prevails in
the country and people remain in slums, more particularly, under skyscr
and they serve the inhabitants of such buildings.

STs category persen, would be registered only after a preliminary irg
by DSP, whercas under CrPCa complaint Todged relating 10 cogniza

has to be registered forthwith. It would mean a report by upper casf
reeistered immediately and arrest can be made lorthwith, whepbas
otTence under the 1989 Act. it would be conditioned one. Tig
to the protective discrimination meted out to the membgis of ghi Cduled
Cuslcs; and Scheduled Tribes as CII\-‘iHiigL‘.d under the Conig i Articles

57, The guidelines in paras 79.3 and 79
in view of the provisions contained in Segtio : whereas
gron by this

view Ut this

Court that il prima tucic case has not | a
of the SC/ST Act of 1989 in that Cais
grant of anticipatory bail is not attra¢
'\Ll is mlcndcd to be lal\:.n care ol hv
e

Constitution ol India. Thus. p
provisions, adeguate saleg

of cases. As per thegm
sheet has 1o he lked ©
dircctions issued 4
Rules.

ent of the pr().w.cculi()n. Th{:
eme framed under the Act/ f

Chpnizance of the offence without the
d the provision cannot be applied at
against the spirt of Section 197 CrPC. 8

hu, ()Ih(,u Lo carry aul an .1rru.l in case ()I

it Ko v, Stete of U000 (2014 2500 1 (20140 1 SCCCrin 524 A
RIS 3 SCC 221 0 19US SCC (i 434
arierr Stegd vo Stete of Purgierda, (1900 3 SO0 500 - 1991 5007 (O 899
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60. In case any person apprehends that he may be arrested, harassed and
implicated lalsely, he can approach the Tligh Court for quashing the FIR under
Section 482 us observed in State of Orissa v. Debendra Neih Pudhi™®.

6l. Whilc issuing guidelines mentioned above approval of appointihg
authority has been made imperative for the arrest of g public servant égnddé
the provisions of the Act in case, he is an accused of having commitie
offence under the 1989 Act. Permission of the appointing authority 10 ¢
4 public servant is not at all statutorily envisaged: it is encrouachin,
which is reserved for the legisluture. The dircction amounts 1o @ mug
legislutive colour which is o field not carmarked for the courts. 3

62, The dircction is discriminatory and would cause
complications. On what basis the appointing authority would grant
Lo arrest a public servant? When the investigation is not u)mplLlc
determine whether public servant is 1o be arrested or
be appropriate for appointing authority to look into cas
its sanction for prosccution may not be required in an ol
happened in the discharge of official duty. Approachiia!
for approval of arrest ol a public servant in cvegy
lkely to conswme sulticient time. The appointi
te know the ground realities of the offenggtha
arrest somoetimes hu.mm,s necessary forthwi e
the investigation itselt, Often the invest
the arrest. There may not be any material¥
deciding the question of approval. To decide w i
arrested or not is not a function ol the d[)p()]l]ll ‘hofly extra-
statutery. In case the appointing auth ] vt s not o
be arrested and declines apprm-‘ul whaliw, 11, 08 e Is o provision
lor grant ol anticipatory bail. y . 15 #y lunctions of
court. To decide whether an agéugediigi@n &, b Fhdlr ‘wctmn —HR in
case no prima lacie case 4s 1 ¢
the Court. The d1rc(,l10£1 ol{
conllict with the provisi

63. By the guideling
severul cases. In cas
no prima facie e
My arisce. ]"(
pI’()\]H]()II ot

“@pscd
cd. and

O arrest mmay create
Wil statlulory basis.

asted. several complications
1 public servant, it is not the
fission of the appointing authority
provided to g public servant in
s such it would be diseriminatory
the TURG Act. Only in the case of

he required and not otherwise. In case the

icial discharge ol duty, no such sanction

{02005 SCC (Criv s
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64. The appointing authority cannol sit over an FIR in case ol cognizab
non-bailable offence and investigation made by the police oftficer: this func mn ;
umnm hc u:micnrn.d upon w dpp(nnlms_ dulh(ml\z as itis not eny isagec

misused, cxcrcisc ol power ol ;1ppmvul ol arrest hy the ;1ppninling {
whollv impcrmiwihlc impruclicul besidesit cncr()ucl'lcs upnn the ficl

rider i8 cn\xls.ls:ui undu’ the g__;,m,r.ll I.lW.

- A . . _— b
65, Assuming it is permissible 1o obtain the permissiof
authority to arrest the accused, would be further worseni
members of the Scheduled Castes and Scheduled Tribes. Tt 10l 10 he
given special protection, they are not to be further put in g
C
. dre not far away when
ng znnlmril O consider
; rcu)rcic{l by
d
l al the
3 { arrest, the
rated. Variou ations may
. nor trial can
ling to the turther
o
66, Inter alin 1 T, Wi are of the considered
()plll][)ll []l.il ['L(.ILI]FIA,,‘E srrest 1% not V\-"{ll’l’iiﬂlcd
in sugh a case a tiid agaimt the protective
:r Lthe An.l '\p hdt no such {_Ludclmcs can
oW hoen thes f
made., Wil mg__ bona fides ol dl‘l)- ()lllu.r.
eel discretio ncumhcnl h{)wsocx-’cr high. The
such undm(m of dppm' _ g
it may W matter in the under the 1989 \gl
*d alter approval by the appointing authority and that ol a non-public h

t alter the dI‘!pI‘()\d| ol S5 The reasons so rvr,ordcd have o be considered
he Mapistrate for permitling lurther detention. In case ol approval has
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not been granted, this exercise has not been undertaken. When the offence is
registered under the 1989 Act, the law should take its course no additional
letters are called for on arrest whether in case ol a public servant or non-publi
servant. Even otherwise, as woe have not approved the approval of arrestsb
appointing authority/SSP, the direction to record reasons and scrutiny b,
Muagistrate conscquently stands nullified.

68. The direction has also been issued that the DSP should cond
preliminary inguiry to lind out whether the allegations make out a g
the Atrocities Act, and that the allegations are not frivolous or moti
g cognizable olTence is made out. the TFTR has ta be outrightly reg
preliminary inquiry has to be made as held in Leadita Kumari' ! by
Bcn(,h T]er 1&. no such pr()\'lsmn in the Code of (r‘lmlndl ﬁ

ch an excereisce
a1 that even it a
Eoistered until
)ndudbs 1I1.|I

Tribes in a disadvantageous p(:n.&;ilion in the maft
complaints lodged by members of uppey '
investigation is necessary, in that view ol
1o hold preliminary inquiry for registering ai
1989,

69, The creation of g castcless
with a pious hope that g day would
Constitution, when we do not requ
and there 18 no need 1o provide Lo

ame C{]U"ll il per

70. We do not douf the ficld reserved

lor the legislature angd, agi) sclive discrimination in
lavour of downlroddy : | k1 the Constitution and also

1y this Court lor exercise of
fdia. Resultantly, we arc ol the
9.4 issued by this Court deserve
o be and at ftly we hold lhd‘L D1rmlmn 79 ‘3
iy tllng__ ||11L,r\-c.nt|m]_. ele. hldl‘ld dlspuscd
of.

wnitesri v Sterte o LU (20T 250001 02011 1 SCC (O 524
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{2020y 4 Supreme Court Cases 727

(BEFORLE ARUN MISHRA, VINLET SARAN AND 5. RAVINDRA BIAT
PRATHYI RA] CHAUHAN
Verrsus
UNION OFF INDIA AND OTIERS

Writ Petitions () No. 1015 of 20187 with
No. 1016 of 2018, decided on February 10, 2020

AL SCs, S'T's, OBCs and Minoritics — Scheduled Castes
Tribes (Prevention of Atrocitics) Act, 1989 — Ss, 18 and 18-A
5. 18 on grant of anticipatory bail under 8, 438 CrPC in respe
under the 1989 Act — Position of law obtaining after: (1) inscrtion
in I989 .'\Ll dnd {2) reulll of Dlretlmns 79 3 lu 79 5 |n Sub}msh

a])])ll(‘dtl[)ll W hcrc prlma facic casc is not mdjgi{: ou
prima facic case, reappreciation of evidenc

— Necondly, 8. 18-A has Lo he redfd in

— Thirdly, under exceptional &
wilh parameters laid down therefo

Act can be sought under 8. 482,

Dircetions 79.3 10#9.5
454, oy the elfeet thal ang
prior approval of appoil

[]LI'I Loy examination h\.
; m.w he conducted by DSP
oul o case under the 1989

s the samce have been recalled —
- Constitution of India, Arts. 21,
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Tribes (Prevention of Atrocitics) Act, 1989 — 8. 3 — Prosecution for OlfCll(‘L'
under 8. 3 — Protective measures available to accused — Held, the right
a fair trial with all attendant safeguards, continue to be availablego
accused of committing offences under the 1989 Act— They remain Hn"c
by amcendments made to the 1989 Act

issU

Yer Artinn Mishra and Vine

SUPRLEML COURT CASLS (20200 4 SCC
1. 8Cs, 8STs, OBCs and Minorities — Scheduled Castes and S(hululul ;

The Supreme Court in Subhiash Kashinath Mahajan, (2018) 6 8
cd the lollowing dircctions:

=790 Proceedings in the present case are clear abus S offcourt
and are guashed. )

¥ h}f}M in cascs
under the Atrocities Act il no prima lacie case is madce onl ofy heel on judicial
scritiny the complaint is found to be prima facic mala fide s approve the
view laken and approach of the Cujarat High Cogart g cSuther, 1991
SCC Onlane Chuj 303 and N1 Desad, 1990 SCCELS :\(1111 4"8 and L].ll’ll\
the judgments ol the Supreme Court in Rern Kisioig
221 and Manju Devi, (20017) 13 SCC 439,

7930 In view ol acknowledped abugy ol
Alrocitics Act, arrest of a public serva
appointing authority and of” a non-
which may be granted in appropriate
recorded. Such reasons must be scru
(urther detention.

esl in cases under the
he aller :1pp4;c,)\':1l 0[' lhc

FU To avord |’a|x‘c implicalinn"

aut a case undLr the ;\tmu i
ar motivited.
79.50 Any violation ot
ol disciplinary action ¢
740, The ilt?,;ﬂ&?\’U

gucstioning the constitutional validity of
duled (“awlus and the Scheduled Tribes

Saran, II. (Ravindra Bhat, J. concurring)

TIIL offences cnumerated®under the Scheduled Castes and the Scheduled
% (Prevention of Atrociticsy Act, 1989 (the 1989 Acy) (all into a separale
spocial class. Article 17 of the Constitution expressly deals with abolition

i

suntouchability™ and forbids its practice 11 any form. It also provides that
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cnfarcement ol any disability arising out ol “untouchability™ shall be an offence
prnishable in accordance with law. The olfences, therelore, which arc enumerated
uncer Scetion 3(1) of the 1989 Act arise ont ol the practice of “untonchability™
Itisin this context thal certain special provisions have been made in the said et
including the impugned provision under Section 18 ol the 1989 Act. The exc
of Scction 438 CrlPC in conneetion with offences under the said Act has
viewed in the cantext of the prevailing social conditions which give

offences, :-md thc npprchcnx‘i(m thal pcrpclral()r\.‘ ol such :-1lr0citic~; arg

L‘.(mnccmm, the Slala,nknl ol ()h_]u,c.L.‘s dlld Ru,d.sm].\ accompanyin
Castes and the Scheduled Tribes (Prevention of Adrocities) Bill,
relerred 1o, when it was introduced in Parliament. 1t scts out the ©
surrounding the enactment ol the said Act and points w the evil which
sought to remedy.

Steiler (JI'M.P. v, Ko Kishrer Badothiao, (1‘)95] INCC 22

Fstatule
(Para &)

lerrorse them. In lhm,x, (lrcumxldnu,s il dnll(lpd&kpr\
to persons who commit such ollences, such
unreasonable or violative ol Article 14 ol the C Iorlp i

Pdm:b)

a precions right to which every human being is :
centuries, denied this right, more so. It is diffien i to acccpl

Section 438 CrPC s an integral part o
place, there was no provision similar
Code (CrPC, 18‘)8) The law (_()l
introduction of a provision lor
recommendation of the Law
conferred only on a Court*of
cannot be granted as a ’
long alter the coming intt
ant essential ingredient g
o a certain special A
Article 21,

_I'IlILIp.-ll()[’) >ail is
0, anticipalory bail
atitory right conferred
cinnot be considered as
s and its noi-application
L considered  as violative of
{Para 6)
1995 SCC (Criny 439, medied on

relating  to the  practice of
lcad to the commission of such

WEstorica
e social s

“unteuchahi
offences aga

n anticipatory bail o terrorise thelr victims
Bl a proper investigadon. It s in this context that Section 18 of the
ibs been incorporated in the said Act. [ cannot be considered as in any
(Para 6)
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Stcvie of MOP v, Ram Kistnag Balosio, (1995 3800 2271 0 1995 SCC (Criy 339 redied on
The offences which are cnumerated under Section 3 ol the 1989 Act”
olfences which, 10 say the least, denigrate members of Scheduled Castgdy
Scheduled Tribes in the eyes ol sociely and prevent them from leadingsa
dignit\-’ and RcI['—rcqpcct ‘Sun‘:‘| ()I'I'cnr:cu are n‘:()n'lmillc(l 10 hun‘lili:-llc anq '

in a state of scrvnudc. Ihcsc ()Ilc.nn:.cr; canstitule a scpamlc class an
comparcd with olfences under the Penal Code
Stede of MR v, Ram Kishina Balothia, (1995 3 8CC 221 2 1995 50
Jad Single v, Uion of India. 1993 3CC Onlline Raj 7« AIR 19493 Raj
The scope of Scetion 18 of the SC/ST Act, 1989 read witly
stich that it ereates a specific bar in the grant of anticipatory he
s rcgis‘tcrcd mrﬂinx‘t a pcrv,(m 11r1dcr the pr()\-’i%i()ns‘ of lhc ‘5(';"5'1' /

an offence is net made ont. Morcover, w |"II|L Cansi
scope Tar appreciation of evidence and other maleris;
court is not expecied to indulge in eritical analysis ol th
a provision has heen enacted in the Special Act togpy
to the Schednled Castes and the bthuiului Itlb
granting bail under Section 438 CrPC, '
casily brushed aside by ¢laborate dmc..u.s.

")r(l is limited. Ihl._,
ceonrecard. When
pcra;()ns‘ wlm hclcmg

_ di’;l‘n 7 and 8)
2] ’:,§4~L(_ (Crin d

CIL,
P8 SCC 798

Vilay fandurang Paovar v State of Maliarar
LOOZ. refied on
Shakenatfa Deviv, Balfinder Singhi 12014
falfirider Singh v Shakuntla evio Crlo Misc
(P& H L cired
Concerning the provisions c;a‘ia‘i?.’égaincd in “icn‘:tion 18

520 (201574 S
M- 17586 of 20

gencral Directions 793 and 7¢

been recalled. A prelimine
pu,r the law laid d()w n h\ )

"ﬁ‘lw;m th circumslances as

‘fgmmiu (2014) 2 5CC 1,

hdu, 10 hL. lnu.rpruL

Scction 18-y
Supreme ( O
approval_

(Para 9) f
d owing 1o the decision ol the
wade it necessary to obtain the
a public servant and the 88D in
he Supreme Counrt has also recalled

M.cn’muuhnfs ("{]" )4%(( 7()] Tllux,

the casg

(Para 11)
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I'he Court can, in exceptional cases, excrcise power under Scetion 482 Crl’C
for quashing the cases 1o prevent misuse ol provisions on scitled parameters, as
alrcady obscrved in Union of Indic v, Stare of Maharashtee, (20200 4 5CC 761.Th
legal position is clear, and no arginment to the contrary has been raisced. I:Pilri-l_‘.gl‘,z)
nion of India v, Staie of Mahavashoea, (20200 1 SCC 701 Laliva Kuamari vo Stale o
010 2 5CC 12014y 1 8CC (Cry 324 fallonved
Subrhiaxh Kasfrinathy Mafajan v State of Maharasfiera, (201870 SCC 434 0 (2018) 3 5C Q

124, freled, substantialiy recalled

Per Ravindra Bhat, . (concurring)
The clear intention of Parliament in inserting Section 18-Ain
was to undo the ctfect of the Supreme Court™s declaration in Sub
Muauhajan caxe. The provisions of the amendment expressly override @
i Subhash Kashinath Mahajan case. that a preliminary inguiry v
days by the Depuly Supenntendent ol Police concerned, 1o lmd oul w
allegations make out a case under the Act, and that arrgst @ uppropriate cases
may be made only after approval by the Senior Superinte I Police. The
parliamentary intent was to allay the concern that this woulc caistration of
first information report (FIR) and would impede striet en s 3 the provision
of the Act. i L (Para 29)
Subhash Kasfrinatfe Mahagon v State of Maharasfiera, (20 2008 3 Slage (Ui
124, referred 1o :

The judgnient of Arun Mishra, J. has recdufified Buch of the discus
reiterated the reasoning which led to the, ree _ view of the
Subhash Kashinarh Mahajan case: they are fullyadopted. /
with the provisions of the Act, Hh respect 1o

precluding preliminary ¢nguiry, or provisions wli remove th
positive step. The various reports, L, including
those releasced by the National Crime 1 lml pl([ll[’\, The
figures reflected were that for 2() 14,54 \ d& were 40401
for 2015, the crime instances redoi ; i Ot i "E}I(}, the registered
crime incidents were 40,81, 4 or W 1O one ant .
4,22 799 crimes agains y i
crimes against Scheduledd

2006 and 20146,
Suhhash Kashvinaifr Maly
124, referred 1o '

ifcmbers and 81,332
were reported between
(Para 30)
TS (2008) 38CC (Ol

s which have to tey and deal
» oncesell reminded that while
¢ accusalions arce made, thase are
fidespread social prejudices against
caml\ the amendment of 20016, in the
pernicions practices (under Scction 3
_111L; cating of inedible matter, dumping of
hbourhood of members of such communitics
I humiliatign, which members of such Scheduled Caste
&N are .‘suhjcclcd . Adl these considerations Tar cutweigh the petitioners’

These Tacts, gue.




SCC Online Web Edition, Copyright © 2021

Page 6
Printed

Wednesday, July 14, 2021
For: Aditi Sundaram, Jindal Global University

SCC Online Web Edition: http://www.scconline.com
TruePrint™ source: Supreme Court Cases

732 SUPREML COURT CASLS (2020) 4 SCC

accused of committing offences under the Act;
cnactnient of the amendment.

As Tar as the provision of Scction 18-A of the 1989 Act and dllll(.lpdl(,i[} s
concerned, the judgment of Arun Mishra, T., has stated that in cascs whe
lacie matlerials exist warraniing arrest in a complaint, the court has
power Lo dirccl a pre-arrcst bail.

While considering any application secking pre-arrest bail, th
to halance the two interests: i.e. that the power 15 not so use
Jurisdiction into that under Scetion 438 CrPC, but that it is usced
orders made in very exceptional cases where no prima faci@;
as shown in the TIR, and further also that it such orders ard
classes of cases, the result would inevitably be a miscarriage of Jsti

are ahsolutely cssential, beeause a liberal use of the poy
wollld defeat the intention ol Parliament. ‘
Pankay £ Suthar v, Sote of Gujoerar, 1991 53CC OnLine
Crugfearas, 1990 S5CC Online Guj 128 Srade of ML v
22001985 SCC (Criv 39 Masju Beviovo Onkaeiic 58
(2017 1 SCC \[ ||] h(’u Ki’mmk S.rm;h V. Shm r;:f {7

kil .
y prant pre-arrest hail
5 (Para 33) ¢
Sote af
3 SCC
30

LA fesal v,

(L.-"'!' q}f'f}{ Hrf) 19817 1 SCC 608 ]‘J‘%l i
Corpra, (1983 3 8CC 345 PUCL v .Lm g ' WM v a
Sterfe: rgf,‘-._P__ (2013) 10 5CC 391 - g °ri) 338 - um G RS
Kishore Samcite v Stare of (4P (2(11 v i”()l 32 Q(“('
Swearmy v, Urion of India, (20161 7 SCGE L‘l(ﬁ} 3800
Mealavashiia, (200100 1T 8CC T30 (20013 | & ! {(.r Al Ka

(19917 3 SCC 509 1 1994 SCC (Cri) 8990 Sraleof Orissa v, 138
I SCCH0R 2005 SCC (Criy 41500

D. Constitution of India ¢
— IFraternity or Bandin :ind 1ts mtmductmn
in Indian Constitution 4 1dc-'| of lrat(,rmh —
Interdependence bﬂi“ '
mandate of Stated
24 in promotion o f
extensively discl;e
jromote fralernity amongst all citizens
protected, nourished and promoted g
. bandhutva™ (Paras 15 to 24)
The Constitution ot Indiskgs deseribed variously as a charler of governance
ke republie, as a delincafion of the powers of the State in its various
-stations vis--vis inalicnable libertics and a document delimmiting the rights h

sponsibilitics ol the Union and its constituent States. [t is more: 1t is also
ferct between people, aboul the relationships that they guarantec 1o cach other

190
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(apart from the guarantice of libertics vis-a-vis the State) in whatl was a socicty riven
along caste and scctarian divisions, Thal is why the preambular assurance that the
republic would be one which guarantees to its people liberties, dignity, equality «
Stafus cnd opportioniiy and frafernify. (Para 45)

Itis this idea of India, — a promise of oneness of and for, wfl people, repag
of caste, gender, place of birth, religion and other divisions that Part 111 ¢
Constitution arficenlates in fowr salient provisions: Artiele 15, Artiele 17, Artig

. 1

the constitutional discourse ol the Supreme Court. The fraternity

-

I’rcan'lh]c iu; not n'lcrcl\-' a declaration of a ritual handshake or co

This 1dea Im(lx arlmuldtmn n ;\mdg 15. That provision, puh aps L\L"‘f
Article 14, fleshes oul the concept ol equality by prohibiting discrimi
discriminatory practices peculiar 1o Indian socicty, At thg ¢
that all people, regardless ol caste backgrounds, should
almcnilicu services and LOOd‘i SO neCCessary l‘or every indiv

eoss o certain
ticle 15 15 an
iceahle is that
nanifestations, per

%’gm SX

i ._ ]‘i(" r:;)]l..

mpelled by

public entertainment, or public restaurants

The making of this provision—and otheré
preambular visian that the Constitution Makers gi
been sung aboul the mportance ()I' ih:" '
articulation in the {original) scven

the Constitution; the other l’l{_hl\ lo refi
Likewisc, the centrality of equ
heen mel .1-,1-,Ld .md is mgn\'

Sans have
s manitest
er ArtchL 19 of

L(]lldl‘s in every manner
lel..,\\l%l.., lth,Il}f withoul

frasest pracliccx. I is fraternity,
poignantly ¢ / Part IIT of the Clonstitution, which
assures lrue ality '“_ re the $ il ike, assures the benefits of growth
i ' Cand what is more, which guarantecs
: (Para 17)

dral spllnlpr\,d s()urugn "sldlus ‘md city States, x\l[h llu, hlua,prlnl t)l‘
Fidia. What they envisioned was a common charter of governance and
iarter [or the people. The placciment ot the conceptl of traternity, in this

191
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context was naeither an accident, nor an idealisced cmulation ol the western ne
of fratcrnity, which linds vision in the French and American Constiniions ™
charters ol independence. T was a unique and poignant reminder of a sociclg i
with acute incqualitics: more specifically, the practice of castc discrill'lir‘l.l.k!,0|
virulent form, where the essential humanity of a large mass of people
by socicly— i untouchability. (Para

The Preamble 1o the Constitution did not originally contain thegs
“lraternity™, 10 was insceried  later by the Dralting Comn

on 21-2-1948 that the Drafting Commitiee had added a clan
the Preamble even though it was not part of the Objeetives Res
that “the need for fraternat concord word goodwill in Bredice we eiler H’srm
'i}:hm‘f\yd by

special mention in the Preamble” (Para 21)

I3 Shiva Rao: Praming of India’s Constitution, Vol 111 p: . vited

The Makers of the Constitution were fully cdr ol the unfortunate ¢
position of the Schednled Castes and the Scu,(lul Ta them equality,
lihberty and fraternity are but a dream; an id ‘al 218 it
distant to reach: far too illusory o touch.
like positions of helplessness are the favourd  ©
lor them that amehorative and remedials Y,

ol cquality, To permit those who are no pr()}xtlu 10 d
compete Tor reservation is to dilute thy ;ggilullmmll
aimi. :  (Para 272)
Focdea Senchney v Uion of Biedia . 1992 Supp | 34 ' w217 92806 (1. W1 SUpp | relivd on
('Jnc ()l‘lllc t)hjcc[i\-‘cs olthe F'r_c‘imhlc ol our ("'onuli[ul gy rrfernity assuring
i - CTewill be

€

“fraternity”

cxpl.’-lining that “{ratcrnity mc:-1|’~ A x 3 lhéﬁhm)d of all Indians™
In a country like ours \Mlh j 1 i
and hnguism, 1t

integrity of India G
carmmon citizenshi)

fisise that the unity and
rotherhood. India has onc
Lhe s Indian first irrespective

12 about cquality should be f
(PPara 23)

ol other basis. In tl My measig

welcome. ;
Rogleanar o wp D SCC T, refernd o

‘%crms demands that the State shall

srole fralernity amongst all citizens such

ourished and promolted. (PPara 24)

P01y 7 SCC ST 2001) 2 SCC (1.&S) Tr2. 9

]hcél

of fraternity, that the three provisions—Articles
Fhongh  Asticle 17 proscribes the practice
s pmctlc s d'\.\()("'llpd v»ilh il, the Constitution

s W g’”ﬂ L8 (Eh" erther n’uec f mm’ m()’!r(’(.f Fharf virnlenf ney c’r!h(’{'(“.\} f(J.fHM af o (.!\F() h
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eliscriminefion. Therelore, fralernily is as important a facel of the promisc ol our
frecdoms as personal liberty and cquality is. (Para 23)

E. 8Cs, 8Ts, OBCs and Minoritics — Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act, 1989 — Generally — Reasons For
enactmentl of the 1989 Act — lLegal framework of the Act and Rules i
thereunde “laborated — Failure of authorities Lo comply with provi
of the Act and Lo enforce the same — Deprecated, and directions issw

Act
Held :
There has been a failure on the part of the authorities concerne
wilh the provisions ol the Act and the Rules. The laudable object with
Act had been made 15 defeated by the indilferent attitvde of the avthot
true that the State Govermments are responsible for carrying 1 the provisions
of the Act as contended by the counsel for the Union® At the same
titme, the Central Government has an important role to ensuring the
comphance with the provisions ol the Act. Section 2] ;\Cl pmvidcs
for a rcport on the measures taken by the Cenlrs '
Crovernments lor the clfective implementation o
Parliamuent ¢every year. The constitutional goal of
this country can be achicved only when the
Scheduled Tribes are protecied. The dhumidm
authoritics concerned are guilty of not ¢

travails ol the members ol the Scheduled Cast
unabated. The Central Government and the 'Si
strictly enforee the provisions of the Act.
Newrional C'ampaign ore Dalit Huwman Righ
SCC (Oriy 733, seferred fo o
It is important o reiterale and

51027
2017 1

ihe Act
s and dispatch,
dream, a mirage.
conmmunitics is an
lentitics. It is to address

pmblumx ()I a su!muntul L he Constitution which

give clleet to the 1dea of ity L . gored to i the Prearmhble,
and statutes like the x\e 4 TATTIC wlerline the social — rather
callective I"L,‘-u()l\L — 1A ; treated as hmans, that their
innate genius is e 5 b gl pppbrivnitics and cach ot them iy

fearless in ol U question which cach ol us has
Lo ledwss i Tyl e, 1s revigling sitvation ol exclusion based

? And., most importantly, what cach
fraternity amongst all sections of the

ss” ool cach one’™s identity. (Para 34
s v (iridens of Teclia, (200177 2 53CC A32 01200001

G-D/63T65/CR
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Chronological list of cases cited 1 pagers;
Lo (2020) 4 SCC 701, Univn of Tndia v Siafe of Mafeashsi 1‘%:* .

20 (20 G SCC A5 (20018) 3 8SCC (Criy 1241 Suhhash Kashinail
Madiafan v Srade of Mafurasiira (held, substantially
recalled)
A0 2017 13S0 430 (2017 4 SCC (Criy 662, Marnju eri . ()m" 2yl
Singh Ahlwwealia 1
Ao (2NTy 2 SCCA32 2007 | SCC (Criy T3 Nardonal Campaipgn ok
Laliv Humiann Kights v, Uniien af J’ndm
3.0 (201607 SCC 221 (20160 3 5CC (Cr) L. Subramardan Swany v,
finicn of India THle
B, (2014 15 SCC 321 (2013 3 SCC (Criy 682, S!fc:r’\nm i
Baljinder Singh I51a
T2y 2 8CC T 2014y 1 SCC (COri) 521 Ladifa Kunger
£l : Tebth, T e,
Taled
8. (20130 [0 SCC 39 (2014 1 SCC (Crib 338
23T Umesh Ko . Slate o Tile
U, (20137 2 5CC 398 0 (2013) 2 5CC i Cr
af LR dn Tdlyg
L. (201218 SCC 7952012 3 SCC
Peowar v, State of Malarashtn T30, 751la b
L Crl Mise No. N-1T7380 af 2001, order dated
Baljinder Stngit v, bf‘mg’\, mf!’u !)wr T3la. 7514
L2, (201137 SCCAT 2011y 28
Statrer of Clfraiisgar 735
P30 (2001 1 SCC 7932011 | f A0, Kerflas 7126
L4, (2005 2 SCC 436, PU ' Teble of
LS. (20057 | SCC 36%, 20§
Nath Pmi ] Ti1g
L6, (2001016 5CC Tdle
T 19ua 5CC Onlli TR
8. (1995) 3 SCC 22
T37 e b,
i - TdBa b
1. 3 QU SCC (Cri'$ T4 ded
20, i M( (91, Raghundd 785d-¢
2 JleL' Raj 7 TAd v
T35k
_ _ of G 737/
) (1085 3 5CC 545. Cﬂga Tefigs v Bowmhay Municipal Corpn, Tdle
S TRy | SCC GUR - 1¢ : Cei) 202, Francis Covalie Mullin v.
e Stetre (LT r)f Delhi Tl
’\ll( 1063 8C 12953 (1963 2 Cri L) 320, Khesak Singheov, State of UB Tl
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The Judgments® of the Court were delivered by
ARUN MIsHRA, ). (for himself and Vineer Saran, J.; Ravindra Bhar, 1
concarring)— The petitioners have questioned the provisions inserted by wuyg
of carving out Scction 18-A ol the Scheduled Castes and the Scheduled Trides
{Prevention ol Atrocities) Act. 1989 (the 1089 Act). Section 18 as wg ‘
Sceton 18-A, are reproduced hereunder:
18, Section 438 of the Code not to apply o persons committi
offence under the Act.—Nothing in Scction 438 ol the Code shat )
relation 1 any case involving the arrest of any person on an i
having committed an offence under this Aet.
I18-A. No enquiry or approval required.—(1) 1

Act

information report against 4ny person; or

(#2) the investigating officer shall not reguire

il necessary, ol any persorn,
against whom an accusation of having u)mmmui :
has heen made, and no procedure other than f::
the Clode shall appl).
(2) The provisions ol Scction 438 of®
under this Act, notwithstanding any judgd
Court.™""

2, Itis submitied that Section 18-A has bei
of this Courtin Subficsh Kashiinatl Mfrajan v, | )
the following directions were issued; Cp. 513, para 79

=79 Qur conclusions are o

J9. 1. Proceedingsin lI]Lp(L
and are quashed.

79.2. There s no éfhk.()
undu the ’\lr()ull &

i ITigh Court in Punkeaj
dements of this Court in

law ol arrest in cases under
int can only be alter approval of
tilic servant aller approval by the

Arun Mishra. I, tur himselt and Vineet Saran. 1.

medom Mo POV R 22020 ated 23-2-20200
TR 20 A RSO0 UrD) }

u.ffrm' v, Stoter of Ggfaraf., W91 SCC Onlline Guj 303

v State af Grojarad, 1090 SCC Onlline Guj 428

S 1 v Roenn Kislng Balothio, (10U ARCC 231 1 1905 SCC (Criy 439

Serd v il Nyl Adfuveerdie . (200770 13 5CCTA30 0 (200175 1 50C (O 662
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738 SUPREML COURT CASLS (2020) 4 SCC

S5P which may be granted in appropriate cuses il considered necessary, tor
rcasons recorded. Such reasons must be scratinised by the Muagistrate
permitting further detention.

may be conducted by the DSP concerned 1o find out whether the
muake out a case under the Atrocities Act and that the allepatic
frivolous or motivated.

79.5. Any violation of Dircctions 79.3 and 79.4 will, :
wuy of disciplinary action as well as contempt. ‘

79.6. The above directions are prospective.”

that the provisions ol the 1989 Act are being misused as such amendment
is arbitrary, unjust. irrational and violative ol Articlg 2] ol th# Constitution
ot India. There could not have been uny ¢ b ikl nt of the right 10
obtain anticipatory bail under Scetion 438 CrPC. '@c;ruliny and proper
investigation are necessary. Most of the salegug > Aeen provided under
the 1989 Act to prevent undue harassment. down
the provision ol Scction 66-A of the Infrn

Court in
5 contained
ghe same have
Thus. in view of

Subfiash Kashinaili case', mainly beca
in para 79. The Unien of ladia had liled Teview petiti
0 79.5 have been i

rof Subfy siiKa
acls and re ¥ :hYs
on 1-10-2¢ 1w only certain clarifications
visions cary )

thal were in vogue befor
are not burdening thg d
while deciding regic

protective discerimin f
5. We havg
deciding  the
paras 347
g
diakc lollowing a8
349.7. That arrest of ublic servant can only be after approvul of the
appointing authority;
h

el Kashinath Mahalan v State of Modioasfira, (2018 6 SCC 454 1 (2018) 3 5CC (Cri 124

Satore af ki vl State of Makorashitro (20200 1 SCC 761
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392, The arrest of a4 non-public servant alter approval by the Senior
Superintendent ol Police (88P);

a 383, The arrest may be in an appropriate case il considered necessar

lor reasons 1o be recorded; i

394 Reasons for arrest must be scrutinised by the Magistraf

permitting further detention;

Constitution of India and the provisions ol the 1§

cquals. :

47. All the offences under the Atroci

impugned dircctions put the riders on ghe

d cannot be arrested in atrocitics cases with
Authoritics or appointing authority as th

el with conce
ile d 'QHTL

T

the civil adming
and timely appli

an take. NCSL regpvmmends the correct
ol SC/ST (i) Fegdnidment Act, 2015 and
ollowing for improvement:

“Commission has observed
Lnvestigation wpon recefving
brg he actial FIRS. As a resgfl,
king directions from courts for
150(32) CrPC. Hon'ble Supreme
one occasion emphasised  about

resori o pe

3

; 1-':'(.‘;'}% 5 fuive

registration of FIR [irst. ']
State/UT Governinents sh
2

43% The learned Attorney General pointed out that the statistics

it cases under the Act were Tound 1o be false. The percentuge of
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false cases concerning other general crimes such as forgery is comparable
namely, 11.51 per cent and Tor kidnapping and abduction, it is 8.85 per
as per NCRB data Tor the yeur 2016, The same can be taken care of
courts under Section 482, and in case no prima facic case is mi 1(1&.&()L
court can always consider grant of anticipatory bail and power of (u

u)mplmn.ml dIH() hdrdl\ musler llu, COLTdge.
44, As o prevailing conditions in various arcas of

compelled to observe that 8SCs/STs are still making the sire

and lor exercising civil rights in various arcas ol the countr@&fhe members

ol the Scheduled Castes and Scheduled Trjbey sl "diseriminated

i i i sdion, the Iruits o ¢

cy remain uncgul

Scheduled Castes

and abusc, and they

i __uplil‘lmcm

45, Though, Article 17 of the d
whether untouchability has vani h.nL 10 fined
all these pertinent questions i
dilferent parts of the country. The ¢
intended 1o he abolished. has
still experimenting with -
is that they are still denie e

the villages, remolte are:
down. [ll(."\’ cannol cg

¢ not percolated
“'\w have not been able
Hurijans due W lack of
Titther he can shake hand
witl a pcrson bl Wi hi 5 : | lootimg? Whelher we have been
able 1o reach (13 ' 1af dignity and able to remove f
discriminatig T lalse puise of cleanliness can
rprevails and have not vanished,
1 only be lound by soul scarching.
have not been able o eradicale
nvisaged and we have not been able
Sfundamental civil rights and amenities, @
spake life worth living. More so, for Tribals
Il kept in iselation as we have not been able
amenitics, education and frugal comforts ol lile
tisiderable amount Lor llc pr()lcclmn how long
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culture. they are deprived of fruits of development, and they lace a violation
W traditional rights?

a 46, I Kharak Singh v. State of U.P7 this Court has observed that the
right to 1ife s not mercly an animal’s existence. Under Article 21, the right

b
effort is on to remove it but still, we have 1o achieve the real 9
we have succeeded partially due to individual and collectiv
47. The enjoyment ot quality lile by the people is the
guaranteed right under Article 21 ol the Constitution, as ()hm,r\L
.m’ Tmmz V. K(mmfn Dev 13 R'lé]l[ 1o live \\fll]l hm}ﬁm
c
of D(’Hn) . (g TT.WHM V. Bomb(n lfhuuupnf (rirp{} der injustice,
pollution, environmental degradation, m.llnulrnﬁ?&ﬁm ostracism of
Ddllls arc nmldnu,s of human m_hIs \-]()].lll ;
d
[forrms which besides police brutality ard
covironmental degradation. malnutrition, social
e elo. A pulice officer can ¢l i
That is not the I’L:quircmcn ;
4<S
of the concomitant
of compensation,
f provisions ol the | 9 &t A ) )
seeurity and is prgtéglodby ‘onstigtigisequally with the right to the
enjoyment of lifg ¢, ithas been held to be an
cg&;cmial g-}qu, 1 under Article 21 as observed
P2 Kishore Samrite v. State of
g of tnedic'?. The provisions of the

P1063)2 Cri L)

STORT SO 2

2014 1 SOC (Criy 338 12014 2 SCC (L& S1 237
|’()]’:J 2RCC (Criy 655
(201605 5500 (Crid |
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T989 Act arc, in cssence, concomitants covering various facets ol Article
21 ol the Constitution ol India.

dignity and honour and are sexually abused in various forms. W
workers dying in due 1o poisonous gases in chumbers. They are
traps. V\/c hd\L not heen ahk 10 pr()\uiL the I'ﬂd\]\% mld umén,_

discriminated within the S()L‘icly in Il'lc matter ()l‘cnj()
and cannot live with human dignity.

50, The Constitution of India provides cquality be “law under
4 =Clonstitution
] provision lor the
'w*i,{ld classes of citizens
ad Liandur f\ru:,]n: 15(3)

carves oul an exception for making any.sp
advancement ol any socially and educationally
or S5Cs. uand 5Ts. Turther protection s conle
concerning their adimission to educational gif
cducational institutions, whether aidgyd «
Ithl the minority ullmdl]{)n.ll lnk.IlILll?’"

hc Llpliﬁcd ltom I]‘lcir poverly
Kailus v. State of Mahoarashis
incumbents be protected under At
riporous provisions as compared
to the others would create inequality
constitutionall}-’. It waould ¢

18 nol ()pt‘[l Lo the

|C£__I.‘\:|¢1[LII'L‘. Lo put mey R \‘ i 2 and Scheduled Tribes
in a disadvanlaggougpos Lnd a0 particular o so-called
upper castes/gen : aory. T s cagnot be discriminated against
more s0 whemwdzhave, a pe ac bagkground perspective. Whal

h as heen ond mlcd and has

speedy trial ol cases. The incentives
i victims, protection of witnesses und

that the members ol the Scheduled Castes
misuse the provisions of Taw as a class and itis
not resorted 1o by the mambers of the upper castes or the members of the
Fite cluss. For lodging aTalse report. it cannot be said that the caste of 4
son is the cause. Tt is due 1o the human failing and not due to the caste

and SChuiulul Tnh‘,s I

T20113 1 SO 703 (20017 1 8CC (O 101
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Muctor. Caste is not attributable to such an act. On the other hand., members
ot the Scheduled Castes and Scheduled Tribes due to backwiardness hardly
muster the courage to lodge even a first intormation report, much less, @
Malse one. In case itis found o be talse/unsubstantiated, it may be due to, t~,hL
Faulty investigation or lor other various reasans including human Fagh
irrespective of caste factor. There may be certain cases which may be
that can he g ground lor interference by the Court, but the lTaw canng
changed due 10 such misuse. In such o situation, it can he tak
proceeding under Section 482 CrPC. i
33, The data of National Crime Records Burcau., Mi
Altairs, has been pointed out on behalt of Union of India wig
that more thun 47,000 cuses were registered in the vear 200
198G Act. The number is alarming, and it cunnot be said that |
the outcome of the misuse ol the provisions of the Act.

A4 As a matter of act, members ot the
Scheduled Tribes have sulfered lor long., hencee, iFwe
protective diserimination beneficial to them, we
adisadvantageous position that may be LdLlH]frl\é i
incquality and against the very spirit of ¢
against the basic human dignity to treat,
person and cannot Took at every compl
doubt. Eyewitnesses do not come upy
muster the courage o speak agains
have been made by way of amendiment
rehabilitation of victims. All humans are c.q
To wreat 5Cs and 8Ts as pcrsoﬁu@'
under the provisions of the Sc
lor taking revenge or oltherwi
them in the case of their bej
fundamental human G
class would inllict lé‘ljllr

lungLl Castes and
i pmmdL them

I a person of such
"¢ oa lalse report only
yresumed so, it would

l'uilings, not du_ 3t ste factor. T etary benelits are provided
in the casgsaal

) be registered promptly.

wirs that the caste system still

& in slums, more particularly, under
tunts of such buildings.

S complaint lodged relating ta cognizuble
I'ms; 1o hc rcglslcrcd forthwith. Tt wnuld mean a rcpurl hv Llppcr—
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whercas, in case of an otTence under the 19849 Act, it would be conditioned
onc. Tt would be opposed 1o the protective discrimination meted ouf |

the members of the Scheduled Castes and Scheduled Tribes as env
under the Constitution in Articles 15, 17 and 21 and would tantamoy
treating them as unequal. samewhat supportive action as per the :iwg’if
Constitution is required to make them equals. Tt does not prima 13
permissible to look them down in any manner. I would also be £

the procedure prescribed under CrPC and contrary 1o the Jg

this Court in falita Kumeit®,

57. The guidelines in paras 79.3 und 79.4 appea
in view of the provisions contained in Scection 18 of the®
adequate saleguards have been provided by a purposiv
this Court in Stete of M.P v, Ram Kishno Balothic?. The Gnsis
ol this Court that it prima lacie case has net hggn, made out attracting

Scetion 18 on the grant of anticipatory bail is més attrigcted. Thus, misuse

i \l()lqlmn ot f\ll]LlL 2] of Ilu, Coy
appears thuat in the case of misuse

Lhc

’8 Thdl J[mrl Dueulons i dclav

pr()hu,ull()n. lhn. dlrcr.lmn
- i
framed under the Act/Rul

Asions  contained  in
ing cognizance ol the
udLIlh()I’ll\f and thc pr()\l%l()l]

Qrises every po jce {)llmcr Lo
pilence and the very definition ol
2 CrPC s one for which police

itor Kggrepiov, Steete of UL (2000 25CC 1 (20041 1 SCCiCrin 524
U513 SCC 221 ¢ 1995 SCC (Criy 439 A
eric e Singdy vo State of Purerfe, (19043 5CC 569 1094 5CC (Cri) 899
{20055 1 8CC 568 - 2003 8CC (Cri1 15
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B/, While issuing guidelines mentioned above approval ol appointing
authority has been made imperative for the arrest ot a public servant under
the provisions of the Act in cuase, he is an accused ol having committe
an offence under the 1989 Act. Permissian of the appointing authoritéo
arrest a public servant is not at all stawatorily envisaged: it is encroaghi
on a field which is reserved for the legislature. The direction amouw
a mandate having legislative colour which is a field not canmarked {
Courts. :

2. The dircction is discriminatory and would cuause
complications. On what basis the appointing  authorit
permission 1o arrest a public servant? When the investigs

in an oftence which has not happened in the disct pe of olticial duty.
Approaching appointing authority for approval of' g, ublic servant
Ccient time. The
appointing amhority is not supposced to knc
oflfence that has been committed, and urr
Im’l]lwﬂh 1() cnsure lurther prm_n,ss ()I

not a function of appointing authority, it iy
appointing authority holds that ¢ blic servant is nogg
declines approval, whal would &
of anticipatory bail. It would
1o (1ccidc whclhc ran acct i

arrest ey create
i statutory husis.

e, lhc

the appd
oap ub

hum u)mmlIILd in 1|1.1 asc, sunction 1o prosccute may be required

10 ]1.1\'
1wt is outside the purview ot the official
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6G«. The appuointing authority cannot sit over an FIR in case, of
cognizable, non-bailable offence and investigation made by the pe
olficer; this function cannot be conferred upon the gppointing autho;
itis notenvisaged either in CrPC or the 1989 Act. Thus. this rider G
imposced in respect of the cases under the 1989 Act, may be thaty
ol the Act are sometimes misused, exercise ol power ol appro
by appointing authority is wholly impermissible, nnpmclm.il'
encrouches upon the ficld reserved for the Tegislature angi :
the provisions ot general Taw as no such dder isenvisag
Taw.

65, Assuming it is permissible 1o obtain the perm
authority 1o arrest accused, would be further worsenin

not to be given special protection, they arg
o disadvantageous position. The implement?
i seourgge and desist them even 1o approach 1
\hdd()\\ 01 duul‘)l an all mcmhcn ol th .‘ad

he condition may
¢ and would cast g
istes and Scheduled
ivisaged. Other castes
be said 1I'1'14,_r_“misu~;;, nl‘

vhon writ pétitic
onsider wh

il can hL unnplcu.d
;}lo the further plight of

In re: Appro sof a nor-public servant
60, Inter ned carlier, we are of the

1 of S5 belore an arrest is

il ‘:‘;
cul '»\hﬂ.lL !

a8 10 hc nmdn. thout douhlmg__ bona
L the sweet discretion ol'the incumbent

Fthon how the investigation can be completed
nmbant, is necessary, is not understandable. Vor
1 a condition ol approval of 351" could not have
il may delay the matter in the cases under the
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in re: Requiring the Magistrate to scrutinise the reasons for permitfing
Jurther detenation

a2 67, As per guidelines issued by this Court, the public servant can hd
arrested alter approval by appointing auwthority and that of a non-pulic
servant after the approval ol 88P The reasons so recorded have 4
considered by the Muagistrate tor pcrmilling further detention. In cas

the oftence is registered under the 1989 f\cl [hL, law should ldk :
b no additional fetter sare called for an arrest whether in ca
servant or non-public servant. Tiven otherwise, as we hay
the approval of arrest by appainting authority/SSP, the direct
reasons and serutiny by the Magistrate consequently stands n

68, The direction has also been issued that the DSTP should €gnduct o
preliminary inquiry to find out whether allegations gna, ut a case under

c the Atrocities Act. and that the allegations are not fi w motivated.
In case 4 cognizuble oftence is made ouwt, the TIR K 1w outrightly

of Criminal Procedure tor preliminary inqui
such direction is impermissible. Moreo
d the person of the rank o DSP The numb
India required lor such an exercise o
The direction would mean that even 15
offence. an FIR would not be rcgistcrc

xd in such a case™ = final mp(nl
¢ lm" the other
and Scheduled
wedure vis-i-vis
stor laler no such

ring an offence under

9. The cr 1ly¢ > ultimate aim. We conclude

with o pious hey

Act, ang
and onls
g or ¢lass

the concept ol protective discrimination
s under Article 15(4) of the Constitution
y impermissible within the parameters laid down by this Court

wnitesri v Sterte o LU (20T 250001 02011 1 SCC (O 524
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for exercise of powers under Article 142 of the Constitution of India.
Roesultantly, we are ol the considered opinion that Directions 793 and 7
issucd by this Court deserve to be and are hereby recalled and conseqg

10 the extent mentioned above

6. In State of MLP. ~v. Ram Kishna Befothia?, this Court has
validity of Section 18 of the 1989 Act. This Court has gbse
pp. 224-27. puras 6-7 & 9-10)
Hminal
nder the
Act. But

“fr. It is undoubtedly true that Scction 438 ol 1l
Procedure, which is available to an accused in respect «
Penal Code, is not available in respect ol olfences unde
can this be considered as violative of Article 147 The offer cnumerated
under the said Act fall into a separate and specigl, class. "Article 17 of
the Constitution expressly deals with abolitF ntouchability™ and
forbids ils practice in any form. It also provide nlorcement of any
disability arising out of “untouchability™ shy ffence punishable in
accorduance with law. The otfences, thegefor ichre cnumerated under
Section 3(1) arise out of'the practice of b HI\ CAis thn u)nlu{l
that certain special provisions have k :
impugned provision under Scction
Scetion 438 ol the Code of Crin
under the said Act has o be vids
conditions which give rise to s
perpetrators of such atrocities are il

¥ 10 I]IrL.l['
victims and prevent or obst lhcm in th prowu 3
it the oftenders are alloweg
we may refer to the State
Scheduled Castes an
1989, when it was i « :
surrounding I’}_]_c@“(,v ntsH i the soic fd prvints Lo the evil which the
statute sougpht o L Objects and Reasons it is
stated:

jled Tribes, they remain vulnerable.
ehits. They are subjected 1o various
and harassmenlt. They have, in several
I their life and properly. Scerious crimmes

arc coimitied ag: he ™ e various historiecal, social and cconomic
; o

- oo When H

assert their rights and  resist practices ol
untonchability againgg them or demand statilory minimam  wages or
rcfuse to do any honded and foreced labour, the vested interests try to
cow them down and lerrorise them. When the Scheduled Castes and

OO A KO 221 0 1903 SO0 (Cri) =130
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the Scheduled Tribes try o preseryve their self-respect or honour of
their women, they become irritants for the dominant and the mighty.
Occupation and culdvation ol cven the Government allotted land b

“ the Scheduled Castes and Scheduled Tribes is resented and more olgen
b
The above statement graphically desceribes the social condl
molivated the sald legislation. It 1s pointed out in the abowve 8
ol Objeets and Reasons that when members of wcduled Castes
¢ and Scheduled Treibes asseret their rights and deman ry protection,
vested interests ey to cow them down ficm. [n these
circumstances, if anticipatory bail is not madesg
commit such offences, such a denial cannofibe &
or violative of Article 14, as these olTe
o themselves and cannat be comparcd w
7. We have nextto examine whether 5
in any manner. Article 21 ol the Con
personal liberty of every person in this
right 1o live with human dignity, a preciotsen ‘hdgh vy human
being is entitled; those who have b is right, more
e sa. We find it dillicult to accept i 43&0! the Code

of Craminal Procedure is an in
there was no provision sinily
Code. The Law Commis:
of a provision for grn’?‘fl Q

"We agree thit s W
f add that it is in %gry
excereised.”

bage. Though we must
uch power should be

In the light of:
the lirst
cautiousErecon
- . b
anticipatory ha
) i
Court. A}

onmission, the power to grant
Court of Session or the Tligh

I of the Constitution. And its gpn-application o a certain special category

o
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. 0r course. the offences cnumerated under the present cuse
very different from those under the Terrorists and Disruptive Actiy
(Prevention) Act, 1987, However, looking o the historical
relating to the practice of “untouchability™ ¢

Scheduled Trbes, there is justification lor an apprehension f
benelit ol muupdmr\ bdll is made av dl|¢lbl(." 10 lhc pc: SONS W’ll()_*ﬁ i

lnu)rp()mlul in the sui]d ,-’\(,I.
violative of Article 21.

0. [t was submitted belore us that while Section 438
graver elfences under the Penal Code, it is ngt axgdlable for even “minor
olfences™ under the said Act. This gricvance & it he justified. The €
olfences which are enumerated under Section 3 %e o E:nces which. to say
the least, denigrate members of Scheduled Caisbes i cheduled Tribes in
the eves ol society and prevent them frgan | itga Tite of dignity and scli-
respect. Such offences are committed t .md ~.uh]ui {'hry mLmerk.

ol Scheduled Custes and Schedule i
a state of servilude. These offence
be compared with offences und

geavailable for

; 18 of 'thcf'_“
t c'ile S i spe

dé

“i0. The scope «
ol the Code is sm.h
bail. When agolts
ol the SC/ST
bail. unless j
\flnru:)\ecr

cl[’J[ﬂILclll()ll for dnl]updlor}- f
1 offence is nol made oul.

wrd s limited. The court is not
)[' the evidence on record. When a

sirccial Act cam W L.mly hrushLd dh](iL. hy LI..lhl)l’dlL dlsummn

on the evidence.™

U3 SCC Onliine Raj 70 AIR 1993 Raj 177
{20123 8 SOCC 703 22012 3 8C0C (Criy 1062
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8. This Court in Shakuntla Devi v. Buliinder Singh<l, has obscrved thus:
(SCC p. 322, para 4)

4. The High Court has not given any finding in the impugned 01(1;}{
that an offence under the aloresaid Act is nol made oul against
respondent and has gpranted anticipatory bail, which is contrary
provisions ol Scction 18 of the aloresaid Act as well as the alor

observe that with respect to preliminary inguiry for registration o
have already recalled the peneral Directions 79.3 and 79.4 s
Kashinath cuse!. A preliminary inquiry is permissible on?
as per the law laid down by a Constitution Bench of this €

State of U.21°, shall hold good as explained in |

ircumstances
cif ifee Kutrmedid
a%%c.d h\-’ mi%

107, Section 18-A(/) was inserled owing
Subhash Kashinath', which made it necess
appointing authority concerning a publf
arrest ol accused persons, This Court has als
Petition (Crl.) No. 228 of 2018 decided on 1-

which have been made in Scction ]8 re rendered of ad

were enacted to take care of mand:
more prevails. The provisions weret
Lo anlicipatory bail.

11. Concerning the applics AR CrPC, it shall
not apply W the cases uhdefghd 3 AcL g , Hgthe complaint does not
X rsions of the 1989 Acr,

make out i primag fucie ¢
i ply. We have claritied

the bar created by S
this aspect while dec

and [ 8-A()
cview petilic

1tsuse ol provisions on sctled
¢ 1he review petitions. The legal

SFETT 20151 SO0 L )
1l d(} Sms;r'z wo Mdkentior et 1l e Na M-1T7580 o 2011, order dated 31-1-201 2 (P& )
iy Pruw’ wrerriy Pavwerr v Stede of M shtrer, (201238 SCC 7053 (2010 3800 ey 1062
rsfrisiert e Mabajon v, Staie of ‘Lhn’zm.:r\hmt (ORI RCC 450 (201813 8CC (Crin 124
2RCC 12000 1 5CC (Crin 524

hedia v. Stecie af Mafrarashtra, (20200 4 5CC Tn

[0 comected vide OFfficial Corrigendom Noo PO BALA22020 doted 25-2-2020.
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13. The challenge to the provisions has been rendered academic. In vjew
ol the aloresaid clarifications, we dispose of the petitions.

5. Ravinpra Boar, ). (concusring)— 1 am in ggreement
; : : I
judgment proposced by Arun Mishra, 1. as well as its conclusion:
challenge to the Scheduled Castes and the Scheduled Tribes (P
Atrocities) (Amendment) Act, 2018 must fail, with the qualification

which guarantees to its
Briiiy,

. f;!%&per}p-a’e.

Coreness of gnd
ion and otk

tesser explored
ernity assured by

that provision, perhaps
guality by prohibiting

Tar more. This idea inds
cven anore than Artigle

T I le apainstany citiven on grounds
! d b i

bhorany of them.

wol religion, race, caste, sex, place of hirth

lity, Hability, restriction or candition with

(H) the use of wellsianks, buthing ghats, roads and plices of public resort
maintained wholly or paftly out of State funds or dedicated o the use of the
generil public,
403y Nothing in this article shall prevent the State from making any special
[;r(n-'in'i()n for wormen and children ™
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discrimination and discriminatory practices peculiar o Indian society, At the
centre ol this idea, is that all people, regardless of caste buckgrounds, should
have access o certain amenitics, services and goods so necessary lor ever

individual. Article 13 3s an important guarantee against discrimination. Whitis
immediately noticeable is that whereas Article [501) enjoins the Stare (wi
its various manifestations, per Article 12) not to discriaminate on the prosc
arounds [relipion, race, caste, sex (i.e. gender), place ol birth or any of
Article 15(2) is a wider injunction: it prohibits discrimination oy
L any disability ol anvone on the grounds ol religion, caste
place of birth in reguard 1o access 1o shops, places of public or

Cthe use of wells, tanks, bathing ghats, roads andd ‘public resort

metniarned wholly or partly owt of Staie funds or dedicd Lithe use of the

gencral pubific”

17. The making of this provision and ol
by the trinity of the preambular vision that thi
Le this country. Pacans have been sung abe
constitutional value: its manifest articulation
e lrecedoms under Article 19 of the Cog
those ol religious denominations,

. is impelled

cle.

amere husk of the sion 0 the C
without equality or lr.lgL,rng(
incqualities and worse, 1
It is fraternity, pmén.mlly

assures true cquality,

nanmner

ions of Part T, which
assurcs 1he benefits of

growth and prosperi RS sqqual i ieh 1l and whatl is more, which
rantces thaks i
guarantees thaks i ‘ . ‘
18. Wh e Fo ars - N 1 began their daunting tuask, they
had betore them a tarmids i fipendous opportunity: ol forging
4 nation, ou ST States and city States, with the

dand equally a cf
f fraternity, in this conte

The placement ol the
an accident, nor an idealised

wis neither
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the practice of caste discrimination in its virulent form. where the esserntial
humanity of a large muss of people was denied by society—i.c. untouchabif

19, The resolve to rid society of these millennial practices, umsigfz
large segment ol humanity to the eternal bondage of the most meniyl

Kabir, the great saint poet, for instance., in his composition, remar
“ff thow thifnkest the Maker distinguished custes:
Birth is according to these penalities for deeds.
Born a Sudrea, you die a Sudrea;
Itis ondy in this warld of ilfusion 1heai you assume
Ifbivih from a Brahmin makes vouw a Bralimin,
Why did vou nof come by anather weav?
I hirth from o Turk makes vou o Turk,

Saith Kabin renounce fumily, casig i, o ddion, And thve as
ane”

“Caste and dynastic pride ard

shelters all existence.
Anyone arrogating superiority to himself
Nanak: superiority shall b dg piined by Gog
| X

ay Lthe Dralting Committee under
ilhmilling the draft Constitution,
e Committee had added a clause
n though it was not part of the Objectives
ged for [raternal concord and goodwill
sooend that this particulour aim of the new
siscd by special mention in the Preamble™?,
xpressed a Csense of gratitude fo De Ambedkor

dferiiiy™ i the Preamble™ Acharva Kripalani
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also emphasised on this understanding. in his specch on 17-10-1949: (CAD
Vol. 10, p. 454)

a “Again, I come o the great doctrine of fraternity, which is allied witly
democracy. It means that we are all sons ol the same God, as the religidius
would say. but as the mystic would say, there is one life [’)ll]HdI]HL throy ]'11
all. or as the Bifble says, "We are one of another.”™ There can be no frate:
without this.”

22, This Court oo, has recognised and stressed upon the need §
[raternity as one of the beacons which light up the entire g
Thownen, I, in fndra Sawhney v. Union of Dndia=® said Lhis
para 256)

=250, The makers ol the Constitution were lully conscic
unfortunate position of the Scheduled Castes and thg, $

c them equality, liberty and fraternity are butl a drearr
by the law, but tur too distant to reach:; far too illus
backward people and others in like positions
[avoured children ol the Constitution. It is & (g

gal suaranteed
v LEtouch. These
ssness are Lthe

d
reservation is to dilute the protection ¢
aim.”
23. In Rughunathrao Ganpatrao v. Unier
p. 223, para 109)
e “H0Y. L Inour considered @

has no relevance Lo the facts of
the Preamble of our Constilgggd
individual and the umt\
o cite the u(pldndl‘(m sz_J"
explaining that i
f all Indians™. In a o«
regionalism, comp
recimphasise tha

will be relevant
e word “fraternity”

non brotherhood of
o disruptive lorees of
iECessary 1o cimphasise and
-can be preserved only by a

rAls d sensce

¢ of other basis. In this view,
ould be welcome.”™

ia. ilscell, in no uncertain terims, demands that
lhc State slm]l strive, incessan®ty and consistently, o promote [raternity
(3ySCC 217 1902 SCC (L&S) Supp L 1992 Supp (21 5CR 454

p 1y SCC 191 (19937 | SCR 480
SO HT7 (20115 2500 (145 702
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amongst all citizens such that dignity ol every citizen is protecied
nourished and promoted”

25, It was 1o achieve this ideal ol fraternity, that the three p[;;:)
Articles 15, 17 and 24 were engralted. Though Artele 17 1)1‘05
the practice of untouchability and pernicious practices associatéy
the Censtitution expected Parliament and the legislatures to enac
measures o root it oul, as weld as afl orfier direct and
virulen! nevertheless) forms of caste discriminaiion. Therelogg! i
fraternity is as important a facet ol the promise of our frg
liberty and cquality is. The first attempt by Parliaiment to %
the enacument of the Untouchability (Olfences) Act, 1953,

asignilicant provision that where any ol the lorbidden practicg

"

in relation o a member of a Scheduled Caste
unless the contrary is proved, that such acl was
“Lontouchability™. This implicd that the burden ol pi
not on the prosecution. The Protection of O 1\1I 1{1 ;
This loo made provision lor [’)l‘C%LI'Ihll'IL "pme & :
praciice of “Uniouchahitity™ i wny disahilife arising
therefrom™. The enforcement of social practige sogfated with upgsuchability
by “pgnaltigs. Alter
‘dl'ﬂ‘g“,‘l‘ldt.‘d in
hadentinucd
unabated and in a widespread mait \ Scheduled
Caste and Tribe communitics in the urher, inomost
instances, stigmatising them in public places, virtu . ng them the

Lo}

on the accused and
1935, lollowed.

puarantecd to all people,
of ostracism and diserim : at the Schgdud _ "'In,s aml llu, %Lhuiului

and Tribes. 1o pr()\mlc tor ¢
w the reliet and rehabilitation
connected therewith orincidental

atrocitics against 1
Special Courts g

ons appended 1o the Bill, when
VAarious measures o improve the
dui‘é’éd Castes and Scheduled Tribes, they
dat number ol civil rights and are subjected g
‘:nh ation and harassment. They have been.
ived of their life and property. Serious atrocities

re commilled against Lth lor varicus historical, social and economic
The Act, for the firsg Ume, puts down (he contours ol “atrocity™ so
rover the multiple ways through which members of Scheduled Castes
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degraded. denied their ceonomic and social riphts and relegated 1o perform the
most menial jobs.

27. The Report on the Prevention ol Atrocitics against Scheduled Castes?
vividly described that despite enacting stringent penal measures, atrociffe
against Scheduled Caste and Scheduled Tribe communities continued
luw-cnforcement mechanisms had shown g lackadaisical gapproach 1

;

investigation and prosceution ot such offences. The Report obseryed i
rural arcas. various Tooms ol discrimination and practices stigmati
of these communities continued. Parliwment 1oo enacted an amass

reprehensive practices that members of Scheduled Caste and Scha
communitics were subjected to. In this background, this Court obs
decision in National Campaigin on Dalit Human Rights v. Unigp of Ind®a™ that:
(SCC p. 4453, paras 17-18) Y -

; n complving
Hance on the NTIRC

show that there 1s g total failure on the purt of theg
with the provisions ot the Act and the Rules. 8)ack

Court lor cflective implementation of th

{8, We have carclully examined th

The landuble object with which the Act ha

inditterent attitwde of the authorit It is true that th

by the counsel Tor the Union

Crovernment has an impor

Scheduled Triby
that the augderi
of the %

. cofrecrned are ;é"ﬂ%h }
. ; avails of the membdrs of the Scheduled Castes and
uled TribeS contig ‘
nt : the State s 1) “its should be directed o strictly
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Beneh of this Court held that the exclusion of amicipalor v
the Code of Criminal Procedure (by Section 18 of the Act) dld notl col
an absolute bar for the prant of bail, where it was discernable to the ¢bu
the allegations about atrocities or violation of the provisions of th
false. It was also held. more crucially, that public servants could
only after approval by the appointing authority (of such public ser

directed thut cases under the Act could be registered only T b nary b
cnguiry into the complaint. These directions were seen kg be ary 1o the
spirit of the Act and received considerable comment in the i ain;: the

recalled dmi overruled Ihusc dl rections.

29, In the n'ncun\-\-'l'ﬁlc Pzirliumcnl cnuc:lcd the .
Act 27 of .201&

The clear

plcllmnmr\ inquiry within sev
concerned, to [ind out whclhc_r lhc._.
and that arrest in :1ppmpriulc cuases T
Senior ‘\up‘,nnlcndun ol P()Iiu, Thc

I {20186 500151 : [%{\__]l?i
O (20200 -1 SCC 761 '
31 The operative

endiment, a bri
, on 18 of the Scheduled Castes f

) At 1989 (33 of 198Y), the

apainst whom an accu
hias been made and no ¢
Code shall apply.

2) The provisions of Scetion 438 of the Code shall not apply o a case A
under this Acl, notwithstanding any judginent or order or Jdirection ol any
Court.”’

dion ol having commilled an offence under this Act
caedure other than that provided under this Act or the
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30. The judgment of Mishra, J. has recounted much ol the discussion and
reiterated the reasoning which lTed to the recall and review of the decision in
Subhash Kashinarh Mahajon | respectlully adopt them. T would only add that
any interterence with the provisions of the Act, particularly with respect todhe
amendiments precluding preliminary enquiry, or provisions which remaoy

Act, would not be a positive step. The various reports, rL‘.C()]ﬂIl'lcrl(i_dli()l
official datu, including those released by the National Crime Rccm'd
paint a dismal picture. The figures reflected were that for 2014
crimes recorded were 40401: for 2015, the crime instances
A8.670 and for 2016, the registered erime incidents were 4H.8(

s . I 11 . . . .
o one analysis of the said 2016 report™, 4,22 799 erimmes against luled

Caste communites’ members and 81,332 crimes 1Tribe
cammunities” members were repaorted hul\\ """ en 2006 ar
31. These fucts, in my apinion ought 1o be kept in d h\ courts which

have to try and deal with offences under the Act.
onescll reminded that while sometimes (pcrl‘l;.lp_g mostlviEn geban .I_I’L‘i.‘-_) lalse
accusations are made, those are nol necessaril ¥ of the prevailing
and widespread social prejudices against me,
Signilicantly, the amendment ol 2016, in the
also lists pernicious practices (under Sectjon 3

all cnu,nd(ml s n.z_u(lrds are av
under the Act; they rem aig u
32. As far as thedp
concerned, the judgmentt
lacic malerials exist wi
#

rrest bail. the High Court has
ver is not so used as to convert
" the Criminal Procedure Code,
Firders made in very exceptional cascs

N

de out as shown in the TIR, and further

fmnru'z{m rﬂ(‘l M 0 ‘i( AT '“{] 181 '5 ‘s('(' (Criy 121

ine against muml\us at’ SL,hLdLIJLd Cdslt Lmd %-.hululul T [Jl\ pa:puldlmm
d.<htpsyifvwww indlaspend.comdover a decade crime rate against dalits rose
1=
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also that il such orders are not made in those classes of cases, the result wou
inevitably be a miscarriage of justice or abuse of process of law. 1 consid

the intention ol Parliament.

34. It is important to reiterate and emphasise that unless pre
the Act are enforced in their true Tetter and spirit. with utmost £

dal express
iernity, or
Pandfroincg SRS relerred W in the Preamble, I st s likefthe Act, have
bheen framed. These underline the social 5 live resolve ol ¢
ensuring that all humans are treated as humans, roinnate genius is
&mn is fearless in the
h 61 us has to address. in
in bascd on ¢y sle identity
1 tted to cngﬁdl‘ﬁyi and the
paRLantly, what €achipne (\}{jA us can o
ogoununity
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(2017) 13 Supreme Court Cases 439

(BEIFORE R.K. AGRAWAL AND ASHOK BHUSHAN, 1)

MANIU DEVI .. Appellant;
Versiy
ONKARIIT SINGH AHLLUWALIA ALLAS OMKARIEET
SINGH AND OTHERS .. Respondents.

Criminal Appeal No. 570 of 20177, decided on March 24, 2017

ALSCs, 85Ts, OBCs and Minorilies — Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989 — Ss, 18, 3(1)(xi) and 2 — Bar of
invoking 5. 438 CrI’C under S. 18, SC/ST Act — Grant of anticipatory bail
by High Court to accusced facing charges under 8s. 323, 354 & 452 1PC and
5. 3(1xi), SC/S'T Act, hence, set aside — Scope of SC/S'T Act and Statement
of Objects and Reasons appended to, discussed — 8. 3(1)(xi), SC/ST Act and
5. 354 1PC — Relative scope of, explained

Appellant. who belongs to Scheduled Caste and was working as a maid
at relevant time, liled complaint under Ss. 323, 354 & 452 IPC and 8. 3(1)
(xi), SC/ST Act, stating that on lateful day, at around 3.00 p.an.. respondent-
accused entered into her gquarters and caught hold of her in order to outrage her
modesty When appellant soimehow managed o come oul of their clutches.
respondents abusced her and her family members on their caste by calling them
“Tlarijans and Dhobis™ and threatenced with dire conscquences tor revealing said
incident outside Above complaint resulted into registration ol IR under
55323, 354 & 452 TPC and 8. 3(1)(xi), SC/ST Act — Accordingly. cognizance
of offence was taken by CIM, which was eventually affirmed by High Court
— Respondents Turther preferred anticipatory bail before High Court. which
was granted

Held, it is undoubtedly true that 8. 438 CrPPCL which is available to an
accused in respect of oftences under IPC, is not available in respect of oftences
under SC/AST Act Olfences enumerated under SC/ST Act fall into a separale
and special cluss — Art. 17 of Constitution expressly deals with abolition of
“untouchability™ and forbids its practice in any lorm and also provides that
cnlorcemaent ol any disability arising out of “untouchability™ shall be an oflence
punishable in accordance with law The offences. therelore, which are
cnuwmerated under 5. 3011, SC/ST Act, arise out of practice ol “untouchability™

Itis in such context that certain special provisions have been made in SC/ST
Act, including impugned provision under 8. 18 — Exclusion of §. 438 CrPC
in connection with oflences under SC/ST Act has to be viewed in context ol
prevailing social conditions which give rise to such oftences. and apprehension
that perpetraters of such atrocities are likely to threaten and intimidate their
victims and prevent or obstruct them in prosecution of such olfenders, il

i Arising oul of SLP 0Tl Noo 1929 ut 2015, Arising tront the Judgment and Order in Qnkorfit
Sinph Ahtwirener v Stave of Biker, 2014 SCC Onlline Pat 8203 (Patna High Court. Crl. Misc.
Nu 23561 of 2014, du 3 12 2014
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oflfenders are allowed to avail of anticipatory bail — Use of word “TTarijan™,
“Dhobi”, cte. is olten used by people belonging o so-called upper castes as
a word of insult, abuse and derdsion — Cualling g person by these names is

nowadays an abusive language and is offensive  IUis basically used nowadays
not to denote g caste but to intentionally insult and humiliate someone

— With regard to plea that complaint is talse and malicious and 1o wreak
vengeance, held, it cannot be looked into at the stage ol taking cognizance and
issue of process and mala fides or bona fides of a case can only be taken into
consideration at the time of trial

A victim ol molestation and indignation is in the same position as an
injurcd witness and her westimony should receive the same weight — In the
instant case, after carelul consideration ol materials on record., courts below
have found that a prima lacic case Tor taking cognizance against respondents is
mude out — S 300k, SC/ST Act, which deals with assaults or use of foree 1o
any woinan belonping to a Scheduled Caste or Scheduled Tribe with the intent
1o dishonour or outrage her modesty s an aggravated lform ol offence — The
only dilference between 8. 30 1)(xi), SC/ST Actand 8. 354 1PC is essentially the
custe or tribe to which victim belongs — It she belongs to o Scheduled Caste
or Scheduled Tribe, 8. 3(1)xi) applies  The other difference is thatin 8. 3(1)
(xi), dishonour of such victim is also made an offence (Parus 12 10 24)

— 1In light ol specitic averments in complaint made by complainant,
held, 8. 18, SC/ST Act, creates a bar for invoking 5. 438 CrPC and High
Court commitied grave crror in granting anticipatory bail to respondents —
Accordingly, such order passed by High Court is set aside Raspondents
are granted lour weeks™ time Trom present day 1o sarrender belore appropriate
courl and seck for regular bail  Criminal Procedure Code, 1973 §. 438
Crmes Against Women and Children — Molestation — Penal Code, 1860 —
85,323, 354 and 452 Constitution of India, Art. 17

B. Criminal Trial — Witnesses — Injured witness — Victim of molestation
and indignation — Position of — Held, victim of molestation and indignation
is in the same position as an injured witness and her testimony should receive
the same weight — 5Cs, 8Ts, OBCs and Minorities — Scheduled Castes and
the Scheduled 'I'ribes (Prevention of Atrocities) Act, 1989 — 5. 3(i){xi) — Penal
Code, 1860 — Ss. 323, 354 and 452 — Crimes Against YWomen and Children
— Molestation {Para 22)

Vifas Pandurarg Povae v, Stade of Maharastiva (20028 SCC 795 (2002 35CC (Criy 1062:

Roaclue Das v, Stede of Bibae, (20000 3SCC AT 020100 2 SCC (Criy 212, refiel o

S Sinedr v, Uelon of India. 1993 SCC Onlline Raj 7 0 AIR 1993 Raj 177, approved
Ortkarfit Singh Ahlunoue v, State of Bitiar, 2013 SCC Online Pat 8203, reversed

Ohrtkarjeet St v, Stare of Bibge, 2014 5CC Online Put 82627 Nianal Jeer Kaur v, Stale of

MLZ004) T RCC 538 0 2004 SCC (Criy 1989, seferred ro
Appeal allowed Y-12/58481/5R
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Advocates who appeared in this case
AL Sharun and Ms Anjana Prakash, Senior Advocates (Sanjeey Kamar, H K. Naik,
Rijnish, Ajay Amrit Raj, PS8, Nerwal, Himansho Sheklhar, Abhinave  Muokerji,
Stddharth Garg, Ms Biho sharma, Ms Pomima Krishma, o Sanchin, Ms o Swati,
Ms Aanchal Dutt and Suman Jvoti Khaitan, Advocutes) tor the appearing parties.

Chronological list of cases cited 04 pagels;
oo 2004y 3 8CC 7] (2004 2 53CC (Cri) 2120 Bachu Das v, State of Bilar 4474
2. 2014 5CC Ouline Pat 8263, Onkarjir Singh Allunaua v, State of

Hiliar (reversed) ddle o 4420 b 3428 o, 4486
A0 201 8CC Onlline Pat 8262, Onkarjeef Singh v, State of

Ailer Ad2ag-bo 41 3e-d
A0 2012y 8 SCC TR (20102 3 5CC (Criy 1002, Vilas Podurang

Hevwvar v, State of Maharashitra Fdbe
5. (2004 T SCC 338 2004 SCC{Cry L9RY, il feel Kaur v, Slale

of M. 470 o
G, 1993 SCC Online Raj 7 ATR 1993 Ra) V77 Jad Singlr o Uniions of fndiea F 17 b

The Judgment of the Court was delivered by

R.K. AGRAawal, J.— l.cave granted. This appeal is directed against the
judgment and order dated 3-12-2014 passed by the learned Single Judpe of
the High Court ot Judicature at Patna in Onkarjit Singh Ahfunaua v, State of
Biliir' whercbhy the Tligh Court granted anticipatory bail to the respondents
herein accused of commission of oftence under Scetions 323, 354 und 432 of
the Penal Code, 1860 (in short “IPC™) and Section 301 of the Scheduled
Cuastes and the Scheduled Tribes (Prevention of Atrocities) Act, 1980 (in short
“the SC/ST Act™).

Brief facts

2, On 4-5-2009. one Manju Devi, the appellant herein, the complainant.
fled a complaint being Complaint Case No. 1079CH9 in the Court of Chiel
Judicial Magistrate. Begusarai under Scections 323, 354 and 452 IPC and
Scction 3C1)(xf) of the SC/ST Act stating that on the fateful day i.c. on
18-4-2009, at around 3.00 p.m., the respondents entered into her quarter and
caught hold of her in order to outrage her modesty, When the appellant herein
somehow managed to come oul of their clutches, the respondents abused her
and her family members on their caste by calling them “Harijans and Dhobis™
and threatened with dire conscquences lor revealing the said incident outside.
The above complaint resulted into registration of first information report (1110)
being No. 63/09 under Sections 323, 354 and 452 11PCC and Section 30 () ol
the SC/ST Actin S Sadar, Begusarai.

3. Adfterinvestigation, the police filed aclosure report in the same. Tlowever.
the Chicef Judicial Magistrate, Begusarai, being dissatislied with the report, vide
order dated 20-3-2013, took cognizance ol the offence and process was issued
against the respondents for commission ol oltence under the aforesaid sections

of TPC as well as the SC/ST Act. Aggrieved by the order dated 20-3-2013, the

1 2014 5CC Online Pat 8263
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respondents preferred a criminal revision being No. 310 ol 2013 beflore the
Additional Sessions Judge., Begusarai. The learned Additional Sessions JTudge,
Bepusarai. vide order dated 14-12-2013, alfirmed the order dated 20-3-2013
passed by the Chicet Judicial Magistrate, Begusarad.

4. The respondents preferred Criminal Miscellancous No. 12468 ol 2014
before the High Court against the order dated [4-12-2013. The learned Single
JTudge of the High Court, vide order dated 23-3-20142, confirmed the order
dated 14-12-2013, The respondents {urther prelerred a eriminal miscellancous
being No. 25561 of 2014 lor anticipatory bail. The learned Single Judpe of the
High Court, vide the order dated 3-12-20141 granted anticipatory bail to the
respondents 1o the satisfaction of the Judicial Magistrate, st Class, Begusarai.

5. Being agericeved by the order dated 3-12-20141 the appellant herein has
preferred this appeual by way of special leave betore this Court.

6. Heard Mr Sanjeey Kumar, learned counsel for the appellant herein and
Mr AL Sharan, learned Senior Counsel Tor the respondents.,

Paint for consideration

7. The only point for consideration betore this Court is whether the High
Court was justified in grunting anticipatory bail to the respondents in the present
tacts and circumstuances ol the casc.

Rival contesntions

8. The learned counsel for the appellant. by drawing our attention to the
relevant materials, namely, the complaint, the statement of the complainant as
well as the relevant provisions of the SC/ST Act submitted that the High Court
was not justified in granting anticipatory bail 1o the respondents, particularly, in
the lipht ol the factual conclusion arrived at by the learned Additional Sessions
Judge, Begusarai in the order dated 14-12-2013. [t was [urther contended [rom
the side ol the appellant that in view of the elear indings on the point, the High
Court was not right in granting anticipatory bail 1o the respondents.

9. The learned Senior Counsel appearing for the respondents subimitted that
the allegations against them are false as the appellant was working as maid at
the relevant ime and was used to settle the scores between Respondent 1 and
his brother owing to a long-drawn dispule pending between them. The learned
Senior Counsel further submitted that from the day, namely, 3-12-2014, when
the High Court granted anticipatory bail w them, no untoward incident had
occurred and the respondents had cooperated with the investigating oflicer. 1t
was lurther arpued that in the above circumstances, the High Court was right
in pranting anticipatory bail (o the respondents and no interlference sought for
by this Court at this stage.

2 Owkariver Singh v Stete of Bilor, 20014 5CC Onlline Pat 8262
I heniit Nigl Alfererieer v Steete of Bilier. 2014 500 Onlane Par 8263
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Discussinn

10. A perusal ol the complaint shows thal the complainant belongs o
the Scheduled Caste and was working as a maid at the relevant thme. The
respondents, in order 10 outrage the modesty ol the complainant, entered into
her house and caught hold of her. When the complainant resisted 1o their acts,
the respondents forcefully pushed her on the floor and started abusing her with
lilthy words that “you *Harijan’. "dhoban’. vou survive on our leftover and vou
show attitude to us. You “Harijan™ people attitude have gone very high and
oday vou will be lefl destroyed.™ It was lurther mentioned in the complaint
that the respondents threatened her lor life belore leaving the place in case ol
disclosing about the incident to anyone.

11, Accordingly, cognizunce was taken by the Chict Judicial Magistrate,
vide order dated 20-3-2013, Tor the offence under various sections of TPC
and the SC/ST Act. The Additional District and Sessions Judge, Begusarai.
after finding out that there was sufticient material before the Chiel Judicial
Magistrate at the timie of passing the order dated 20-3-2013. atlfirmed the same
which was aftirmed by the TTigh Court, vide order dated 25-3-20147,

12. In this backdrop, it would be apl o quote Scetion 18 of the SC/ST Act
which reads as under:

“18. Sectinn 438 of the Code not to apply fo persons committing an
offence under the Act.—XNothing in Scction 438 of the Code shall apply in
relation to any case involyving the acrest ol any persan on an accusation ol
having commitled an offence under this Act.”

13. The SC/ST Act was enacted in order to prevent the commission of
atrocities against members of Scheduled Castes and Scheduled Tribes and o
provide for Special Courts for the trial ol offence under the said Act as also w
provide for the reliel and rehabilitation of victims ol such ollences. “Atrocity™
has been defined under Section 2 of the said Act to mean an olfence punishable
under Section 3. Section 3(1) provides as follows:

“3. Punishments for nffences of atrocities —(1) Whaoever, nol heing a
member ol a Scheduled Caste or a Schedaled Tribe—

(7} forces a member of a Scheduoled Caste or a Scheduled Tribe 1o drink
or cal any inedible or obnoxious substances:

(/) acts with intent o cause injury, insult or annovance o any member
of a Scheduled Caste or a Scheduled Tribe by dumping excreta, waste
matler, carcasses or any other obnoxious substance in his premises or
neighbourhood;

(7i) lorcibly removes clothes Trom the person of 4 member ol a
Scheduled Caste or a Scheduled Tribe or parades him naked or with
painted face or body or commits any similar act which is derogatory Lo
human dignity;

2 Onkerfee! Singh v State of Bitar, 2004 5CC Online Pat 8262
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(1) wrongfully occupics or cultivates any land owned by, or allotted
Lo, or natified by any competent antharity 1o be allotied to, a member of
i Scheduled Caste or a Scheduled Tribe or gets tie land allotted 1o him
translerred;

() wronglully dispossesses a member of a Schednled Caste or a
Scheduled Teibe from his land or premises or interferes with the enjoyment
of his rights over any land, premiscs or waler;

froycompels orentices a member ol a Scheduled Caste or a Scheduled
Tribe 1o do “begar” arothersimilar forms of forced or banded labour other
than any compulsory service for public purposcs imposed by Government:

(vif) forces or intimidates a member of a Scheduled Caste or a
Scheduled Tribe not to vote or to vole 1o a particular candidate or 1o vote
in a manncer other than that provided by law;

(vir) institutes false, malicious or vexations suil or eriminal or other
legal proceedings against a member of a Scheduled Caste or a Scheduled
Tribe;

(ex)y gives any lalse or frivolous information o any public servant and
thereby causes such public servant to use his lawtul power to the injury or
annoyvance of a member ol a Scheduled Caste or a Scheduled Tribe;

(x) intentionally insults or intimidates with intent © homiliate a
muember of a Scheduled Caste or a Scheduled Tribe in any place within
public view;

(xry assaulls or uses force 1o any woman belonging to a Scheduled
Caste or a Scheduled Tribe with intent o dishonour or outrage her
modesty;

(xif) being in a position o dominate the will of a woman belonging o
a Scheduled Caste or a Scheduled Tribe and uses that position o explait
her sexually 1o which she would not have otherwise agreed;

(xiif) corrupls or Touls the water of any spring, reservoir or any
other source ordinarily vsed by members ol the Schedoled Castes or the
Scheduled Tribes so as to render 1t less 13t for the purpose Tor which it s
ardinarily usad;

Cxiv) denies a member ol a Scheduled Caste or a Scheduled Tribe any
customary right ol passage to a place of public resorl or abstructs sich
memhber so as 1o prevent him from using or having access 1o a place of
public resart 1o which other members of pubhic or any section thercof have
a tight 1o use or access to;

(xv) farces or causes a member of a Scheduled Caste or a Scheduled
Tribe 1o leave his house, village or other place of residence,

shall be punishable with imprisonment tor a term which shall not be less than
six months but which may extend o fve vears and with fine.”™

14, Tt is undoubtedly true that Scction 438 of the Code. which is availuble

1o an accused in respect of offences under TPC. is not available in respect
ol offences under the SC/ST Act. The olTences enumerated under the 8/
ST Act full into a separate and special class. Article 17 of the Constitution
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expressly deals with abolition ol “untouchability™ and lorbids its practice in
any lform and also provides that enforcement of any disability arising out of
“untouchability™ shall be an oftence punishable in accordance with law. The
offences, theretore, which are enumeruted under Section 3(1) ol the SC/ST Act
arise out of the practice of “untouchability™. Tt is in this context that certain
special provisions have been made in the SC/ST Act, including the impugned
provision under Scction 18 which is betore us. The exclusion of Scction 438 of
the Code in connection with olfences under the SC/ST Act has to be viewed in
the context of the prevailing social conditions which give rise to such otftfences,
and the apprehension that perpetrators of such atrocities are likely to threaten
and intimidate their victims and prevent or obstrucet them in the prosccution of
these offenders, 10 the offenders are allowed to avall ol anticipatory bail.

15. In this connection. it is pertinent to refer o the Statement of Objects
and Reasons appended (o the SC/ST Act which s as under:

“Despite various measures to improve the socio-cconomic conditions
of the Scheduled Clastes and the Scheduled Tribes, they remain vulnerable.
They are denied number of civil rights. They are subjected to various
oflfences, indignitics, humiliations and harassment. They have, i several
brutal incidents, been deprived ol their lite and property. Serious crimes are
comniitied against them lor varous historical, soctal and cconomic reasons.

2. Because of the awarcness created amongst the Scheduoled Castes and
the Scheduled Tribes through spread of cducation, ete., they are Irying to
assert their rights and this is not being taken very Kindly by the others. When
they assert their rights and resist prachices ol untouchability against them or
demand statutory minimum wages or reluse to do any bonded and lorced
labour, the vested interests try 1o cow them down and terrorise them. When
the Scheduled Castes and the Scheduoled Tribes try to prescryve their sell-
respect or honour of their women, they become ireritants for the dominant
and the mighty. Occupation and cultivation of cven the Government allotied
land by the Scheduled Castes and the Scheduled Tribes is rescuted and more
often these people become victims of allacks by the vested interests. OfF late,
there has been an increase in the disturbing trend ol commission of certain
atrocitics like making the Scheduled Castes persons cat inedible substances
like human excreta and attacks on and mass Killings of helpless Scheduoled
Clastes and the Scheduled Tribes and rape of women helonging to Scheduled
Clastes and the Scheduled Tribes. Under the circumstances, the cxisting laws
like the Protection ol Civil Rights Act, 1955 and the normal provisions ol
the Penal Clode have been Tound o be inadequate 1o check these crimes. A
special legislation to check and deter erimes against them commiticd by non-
Scheduled Castes and non-Scheduoled Tribes, has therelore, beconme necessary.

3. The term ratrocity™ has not been delined so lare IU is considered
necessary that not only the term “atrocity™ should be defined but stringent
measures should be introduced o provide lor higher punishments Tor
comniitting such atrocities. [T is also proposed to enjoining on the States and the
Union Territories 1o take specilic preventive and punitive measures 10 protect
the Scheduled Castes and the Scheduled Tribes Irom heing victimised and
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where alrocities are commilted, to provide adequate relict and assistance 1o

rchahilitate them.”™

16. [n the above context, it is now casy to understand the lactaal matrix of
the case. The use of the word “Harijan™, "Dhobi™, ctc. is often used by people
belonging Lo the so-called upper castes as a word of insull, abuse and derision.
Calling a person by these names is nowadavs an abusive language and is
olfensive. [Uis basically used nowadays not 1o denote a caste but to intentionally
insult and humiliale someone. We, as a citizen of this country, should always
keep one thing in our mind and heart that no people or community should be
taday insulted or looked down upon, and nobody™s leelings should be hurt.

17. Though the Constitution of India abolishes “untouchability™ but in
view ol the social attitudes which lead to the commission of such offences
against Scheduled Castes and Scheduled Tribes, there is justification for an
apprehension that it the benelit of anlicipatory bail is made available to the
persons who are alleped to have committed such offences, there is every
likeliheod of their inisusing their liberty while on anticipatory bail to terrorise
their victims and 1o prevent a proper investigation. It is in this context tha
Scction 18 has been incorporated in the SC/ST Act. The offences which are
cnumerated under Section 3 of the SC/ST Act are offences which, 1o say
the Teast, denigrate members of Scheduled Castes and Scheduled Tribes in
the eves ol society and prevent them from leading a lite of dignity and sell-
respect. Such oftences are commitied to humiliate and subjugate members of
Scheduled Castes and Scheduled Tribes with a view to keeping them inoa state
ol servitude. These offences constitute a separate class and cannot be compared
with offences under the Penal Code.

18. In view ol the above, it would be relevant to quote a decision of this
Court in Vilus Pundurang Pawar v. State of Maharashira® wherein this Courl
has held as under: (SCC p. 799, paras 9-10)

“9. Scction 18 of the SC/ST Act creates a bar lor invoking Section 438
ol the Code. However, a duty is cast on the court 1o verify the averments
in the complaint and to find ouwt whether an offence under Section 3(1) ot
the SC/ST Act has been prima lacie made out. In other words, il there iy
a specific averment in the complaint, namely, insult or intimidation with
intent to humiliate by calling with caste name, the accused persons are not
entitled to anticipatory bail.

10, The scope of Scction 18 of the SC/ST Act read with Scction 438
ol the Code is such that it creates a specific bar in the grant ol anticipatory
bail. When an olfence is registered against a person under the provisions
of the SC/ST Act, no court shall entertain an application for anticipatory
bail. unless it prima facie fAnds that such an offence is not made out.
Morcover, while considering the application for bail, scope for appreciation
ol evidence and other material on record is limited. The court is not

322 RS0 TO5 (2001 2 3 50U (Cny 1062
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expected to indulge in critical analysis of the evidence on record. When g

provision has been enacted in the special Act 10 protect the persons who

belong to the Scheduled Castes and the Scheduled Tribes and a bar has
been imposed in granting bail under Section 438 of the Code, the provision
in the special Act cannot be casily brushed aside by claborate discussion
on the evidence”
The principles laid down in the alorementioned case has been followed by this
Courl in Bachy Dus v. State of Bifiar3.

19, A similar view of Scetion 18 ol the SC/ST Act has been taken by
the Full Beneh of the Rajasthan High Court in Jui Singh v, Union of india®
wherein it was held that the SC/8T Act with which we are concerned aims at
Lo prevent the commission ol oflfences of atrocities against the members of the
Scheduled Castes and Scheduled Tribes. The two Acts mmay be dilferent in their
amplitude. but indignity wlerated up o the vear 1988 by the Scheduled Castes
and Scheduled Tribes had been felt not o be tolerable any more, consequently,
the present Act was enacted and we respectfully agree with its lindings.

20, The decision relicd upon by the learncd Senior Counsel for the
respondents in Nirmal Jeet Kaur v. State of M P° does not help the respondents
for the simple reason that in the gloresaid case it has been held that Scctions 438
und 439 operate in ditferent felds and for making an application in lerms of
Section 439 ol the Code a person has 1o be in custody whereas Section 438 ol
the Code deals with direction for grant ef bail w person apprehending arrest
and contemplates merely an order directing the release of accused on bail in
Lhe event ol his arrestL.

21, It is clear that the lTearned Muagistrate curefully perused the complaint
as well as the statement of the complainant and arfdved at a conclusion that a
prima fucie case is made against the respondents which was upheld in revision
belore the Sessions Court and even in the ITigh Court. With regard 10 the plea
that the complaint filed by the complainant is false and malicious and o wreak
vengeance by the brother of Respondent 1 herein, we are of the view that it
cannot be looked into at the stage of taking cognizance and issue ol process
and the mala lides or bona fides ol a case can only be taken into consideration
at the time of trial.

22, A wvictim of moelestation and indignation is in the same position as
an injured witness and her testimony should receive the same weight. In
the instant case, after careful consideration ol the materials on record, the
trial court and the High Court have found that a prima lacie case for taking
cognizance against the respondents is made out. Section 3(1)(7) ot the SC/f
5T Act which deals with assaults or use ol Torce to any woman helonging to
a4 Scheduled Cuaste or Scheduled Trbe with the intent to dishonour or outrage

e

(2014 3SCC A7 2014 2 85C 0 (Crin 212
1993 SCC Onlline Raj 70 AR 1993 Raj 17
(20047 7 SCC 558 2004 SCC (Criy VB9
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o
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Scction 3(1)(xi), SC/ST Act and Section 354 TPC is essentially the caste or
the tribe 1o which the victim belongs, 10 she belongs to a Scheduled Caste
or Scheduled Tribe. Section 3(1(xi) applics. The other difference is that in
Scction 3(1)ad) dishonour of such victim is also made an olfence.

23. In view of the above discussion and in the lightof the specific averments
in the complaint made by the complainant, we are of the considered opinion
that Scction 18 of the SC/ST Act ereates a bar for invoking Scction 438 of the
Code and the High Court has commitled grave error in granting anticipalory
bail 1o the respondents. Accordingly, the order dated 3-12-20141, passed by the
High Court, is sel aside.

24, The appeal is allowed. The respondents are granted tour weeks” time
trom today to surrender belore the appropriate court and seck for regular bail.
However, it is made clear that the present conclusion is contined only to the
disposal of this petition and the trial court is [ree to decide the case on merils.

I heniit Nigl Alfererieer v Steete of Bilier. 2014 500 Onlane Par 8263
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hail to a person against whoni any ollence is registered under the provisions

Clourl granting bail to the respondent.
5. The criminal appeal is allowed accordingly,
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2, The learned counsel for the appellant by drawing our artention to the g
relevant materials, numely, the complaint. the statement of the complainant
and lour wilnesses, as well as the relevant provisions of the Scheduled Custeg
and the Scheduled Tribes (Prevention ol Atrocilties) Act. 1989 (for short “*élhe
SCIST Act™), submitted that the High Court 1s not justilied in grn
anticipatory bail, particularly, 1n the light of the factual conclusion armv
by the Sessions Judge, Saran at Chapra, Bihar on 28-11-20035. 5

3. The learned counsel appearing for the Stale supported the £taimiof it
appellant. ;
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anticipatory bawil. In similur circumstance, this Courl has considered the
olfence under Section 3(1), as well as the bar provided under Seclion }8,
the SC/5T Act and concluded as under: (SCC p. 799, paras 9-10)

"0 Seclion 18 of the SC/S8T Acl creates a bar lor ¢
Section 438 of the Code. However, a dury is cast on the court i, v

intumudation with intent o humiliate by calling wiid
accused persons are nol entitled o anticipatory bail.

70. The scope of Section |8 of the SC/ST Act read withSe
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. WU
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accused are grantéd fonr gy i T 0 ay to surrender before the
appropriate courl i
e thto the merits of their claim
forth their stand. including
26-2-2010, the duate
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and 1t 15 open
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learned counsel for the appellant is of no assistance on this aspect while thy
decision relicd upon by the High Court lully supported the case of thé:
prosceution.

19, Having regard 1o our above conclusion, we do not find any mﬁ‘ﬂ HL
this appcal, the appeal fails and the same is dismissed.

{2012) 8 Supreme Court Cases 793
(BEFORE 1% SATHASIVAM AN RANIAN GOGOI, ]
VILAS PANDURANCG PAWAR AND ANOTIICR
Versuy
STATE OF MAHARASIITRA AND (JTIIERS

AL Scheduled Cdsles dnd the St,heduled ]rlhes
Act, 1989 S. 18 rfw 8. 438 CrPC,
1989

i

L. Criminal PProcedurce Code, 1‘)73 — b 453

Scheduled Tribes (Prevention of .f\l.rnutle!s] :
anticipatory hail — ;\ppe]lants abusin
allowi |ng, ace umuldted rainwaler I.() ﬂ()w

s a8 “ell Qs up s ‘ai\,lllm;_,
sei‘fnenl n

: 3 =|st on cmlrt to u,rlh mcrm(.nts nmdc mmplalnt and
to find out whether offence undegF S has l}‘}gﬁ,n prlma ta(‘le
made out — In present case i 7}

requirement, held, IJctitionPrs

alia special ihus non

198 18 and 3{1)¥)
' (Paras 7 to 13)

dem;,anlf‘:pecldl %lglule
Hm"a‘ .

II()\N CVOr, il dul\ 1s afksl Ov : o > averments in the complaint and
¥ L,

Y ol the SC/ST Act has been

prima facic g kR other wordss: s a spectlic averment in the
complaing xul[ or 11111[111(1' ' Antent o humiliate by calling with
caste nal il[l[lbd o anticipatory hail. When an

the provisions of the SC/S'T Act, na
nticipatory bail, unless 1t prima ﬂ-icic.
_ L. (Paras 9 and 1)
de, 1973 — 5. 438 — Anticipatory bail —
discretionary jurisdiction/disposal of bail
nlppllca;tmn — Held, while cgnsidering application for bail, scope for
.“atum ol evidence and other material on record is limited — Court is

ofifence i
court shaf

i the Judpment and Order dated 197 2012 of the High Court of Bombay., Bench al
Orangabad in Crl. Application No, 3012 of 2012
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not expected Lo mdulge in critical analysis of evidence on record — ;}
provision enacted in Special Ael Lo protect persons helonging to Schedule
Castes and Scheduled Tribes and bar imposed therein on granting
under 8. 438 CrPC, cannotl be easily brushed aside by elaborate dl‘qLﬁ;s
of evidence — Scheduled Cuastes cll’ld Lthe Scheduled Trlhes (Pre\ent’lz’(m'
Atrocities) Act, 19849, ‘ss 18 and 3(1)(x) G
RK. bang,u are v.o State. (20007 112 DRI A73 M Rasfricd v, Gapal Chandroa, Cri )
IRGO of 2008 (Crl. M( 3ROO2008), decided on 23-3-2001 2 (Del): ern»m it :
Smn af ()nsm 190G Ltl Ll 2747: (()111 ci‘:s!mgmshcd

dL’CidL‘.d on 19 7 L‘]L(an] fuhrm(cf r
S dismissed
Advocales who appeared in this case

[Dilip Annasaheb Taur and Anil Kumar, Advocates, Tor the Petitioners.

Chronalopical tist of cases eifed ¥ on pape(s)
I Criminal Application Na. 3012 o 200 2, decided on 190748

Pandoavang Pavwar v, State of Maliarasiiva T
20 Cri. MO No, 38366 of 2008 (Crl, MO 3866/20008). dLude L)[] x

(el MAL Rashid v Gapal Chanedra TOUL ¢
30020000 12 DRI AT RK. Saugwan v, State S Ty
419096 Cri L) 2743 (0. Rawnesh Prasad Blunjo ¥ T

The Judgment of the Court was delivered
P, S\IIIJ\%[\«A\[, .l The ~;I-mrt quL: _

ey and
“the

1860 (in sl’mrl IP(_ ) .110115_ wnh Iln,'
the Schedoaled Tribes (Prevention of
SC/ST Act™) is entitled lor anticipatory bail™thder ‘w(‘lm._ 3
Criminal Procedure, 1973 (in shoghs hc ('odc“). ”

it has been alleged that she ha
Khandeshwari, Talug K
livelihood from agricultur
having an agriculturaf |
Bhanudas Pawar ;mé!b.;_”\
allowed the rainwaler
Bhanudas Pawar. Vy

-.l the L()lrlpldlndlll is
. I land ol one Balua
G-2012, the complainant
ow into the field of Balu
wusband were standing on
1 Bhanudas Pawar came there
rainwater MNowing Tfrom the
and. The complainant has also
‘the petitioner along with other
se and they again abusced them on
nt and her lamily members by using

on the same day, an I'IR was

HSIC On accou
u)mplmndtﬂ 1o i

'1,g_htcrs. cte s I
No. 139 of 20k

1 other co-uccused filed an application Tor
_ﬁ}()rv bail  under Scctfon 4'38 of the Code being Criminal
@neous \pplmdll(m No. 712 of 2012 before the Court ol Sessions
d 4-7-2012. the Additional Sessions
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4. Apgricved by the order ol the Sessions Judge, the petitioners fileg)

Criminal Application No. 3012 of 2012 before the High Court of Bombay,

a Beneh at Aurangabad. By the impugned judgment and  order Llr.ﬂ‘ﬁ.’-

19-7-20121, the High Court. while rejecting the anticipatory bail app n’%hmg

of the prescat petitioners, allowed the anticipatory bail to 13 accusa

15, Being apgricved, the petitioners approached this Court by liling
leave petition under Article 136 of the Constitution ol India.

5. Heard Mr Dilip Annasabheb Taur, learned counsel Tor the

b 6. Tuking notc of the fuct that the complaint not only g§

offences under TPC but also under Scction 3(1)(xv) of th

¢ i ceurnitting an
offence under the Act—Nothing in Scction 438 of he Code shall apply in
relation to any case involving the arrcst of anyg=poEs 1 an accusation of
having comrmitted an offence under this Adg™ )
A reading of the above provision makes it ¢ ‘ : e . e Code
is not applicable to persons comnitting 5T Act. In
d the complaint, the complainant has spe cll'lf;r&s her
family members were insulted by lhu*:pc st and
also assaulted them by saving “heat H .' w0l tive in
the \-'fo.‘Qc’”
1 and the claim
e lln, petitioncers, it is U%L[Ll] 10

CCOMPLAINT

I, Sau. Savita Madls
Takali Kllandcsln\-‘;ﬂz_\_pri il

Imusthuld rfo

p()l]u station that, I am
dhav, my sons Ramesh,
Beed District. Near my
Paraji Akhade and Declip
irfics and doing (he agricultural
# Khandeshwarl area. Near my
land of Balu Bhanudas Pawar and
Itivating their lands. On 15-6-2012,
“on the lower side and that Tow s

)12 at about 7.00 o’ clock, my husband stood
T stand for going to Karjat, at that time, Balu

and said to my husband that, "Meafiardve: | 1

P Pandurang Povor v Stle of Mahorasfira, Criminal Application Noo 3012 of 2012
cd on 197 2012 (Bam)
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will not be allowing your water 10 come inmy lficld and started bealing
him. After that, the people. who gathered along with Shivaji Anni
Thombe has rescued the quarrel. Alter that, my husband came at home

Aflter we came al home, while T wus fetching the water from#ww
tank. the TATA ACC belongs o Vilas Pawar in that all th ¢
namely, Balu Bhanudas DPawar, Vilas Pandurang Pawar, Rav
Pawar, Arun Bhanudus Pawar, Shrirang  Pawar, rJLL['hlI\ Iif
Parmeshwar Indrajit Phadtare, Sudhir Chhapan Phadtare,
Kirdat, Raghunath Tukaram Savant, Vitthal Raghuanath
Raghunath Savant, Aba Kaka Phadtare, Datlatray
nephew ol Balu Pawar, all rfo Takali Khandeshwari (1%
there and said that, fear the Mohar so that they showld
village, they are behaving arrogantly, saying that, they hczluns_
with the weapons in hand like ~.11<,ks stanes hg]llu’s In thdl quarrel, 1
myself. Dada Paraji Akhade. Sadashiv Paraji A SEundlik Gaikwad,
Ramesh Akhade, Umesh Akhade, Rahul \l\hd( ’\sru Akhade, Deelip
Akhadc are bealen at the hands of lhn.sc pcopb@ . Nanda Deelip
elt” were Sll.ll(,]h,d

[

1o p()llu:. d.[ld the guarrel .s‘mppc.d aft

Therelore. on 15-6-2012, near alB3
namely, Balu Bhanudas Pawar
Pawar, Arun Bhanudas Pawar,
farmeshwar Indrgjit Phadlare, S
Kirdal, Raghunath Tukaram ant, Sandeep
Raghunath Savant, Aba ; N#fmdeo  Pawar,
nephew of Balu Pawar, namg 1 . : i Khandeshwari
have gathered unlawful gssers,
relatives by means of
saying. ‘heat the ¥
ground that, th
Bhanudas Pawar”
hospital.

ons,

i abused on caste by
in the vilfage'. on the
in the ficld of Balu

5 Lrue as stated by me.
ITence, written

:Tlon hle IMF
Kurjat.

salf-
Police Station Olficer,
Karjat Police Station.”
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A perusal of the complaint shows that the petitioners and other accusey
persons abuscd the complainant and her husband by calling their casie

a (Mahar) and assaulted them for their action of letting rainwaler mlo g i
[ield.

9. Section 18 of the SC/ST Act creates a bar Tor invoking Scctioh
the Clode. However, a duty is cast on the court to verify the averment
complaint and to find out whether an offence under Section 3¢
SC/ST Act has been prima fucic made out. In other words

1o humiliate by calling with caste name, the accused perso
1o anticipatory bail.

atory bail, unless
/l(n'c.ovcr._ whilc

critical dndl}m&, of the cwdcnw on lcun'_
cnacted in the Special Act to protect the SOME, W Llu,dul;,d
o Castes and the Scheduled Trbes and a b
under Scction 438 ol the Code, the
*asily hrushed aside by claborate dis

11. The learned counsel appearing’
decisions ot the Delhi Tligh Court in RK. Sasewan v. Sfrf_,

v. Gopal Chandra? decided on 23 '20]'2 tmd decisig N

e Courlin Rumesh Prosad Blhang
the specific bar under Sectio
anticipatory bail 1o the
the SC/ST Act

12, In view of h Hp ific statwory bary

the SC/ST Act. the%bd isions relied
flaken as a precedent”
the averments madg.d

g
51 OTE: thc ‘spcucll o 'ulgﬁol be
Bon "’T ¢ L\](lLl]LC ' e

1w on the
: J 4 R(nh!d

t Sthat in spllc oi'
arts have granted
'+ Scotion 31) of

under Scction 18 of
e pg,lnmlmrs cannot be

13. :
dvn.rmcnls in lhn... '. i : ah fiplainant Rcsp(mdcnl % herein,
we are ol g Wit CIST Act is applicable to the case

on lmm ¢ pcmmnus are not entitled to
he Code. Accordingly, the special

L it s madg clear that the present
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(1995) 3 Supreme Court Cases 221
(BEFGRE B.P. JEEVAN REDDY AND SUJATA V. MANOHAR, J].)

#  STATE OF M.P. AND ANOTHER .. Appellants;
Versus
RAM KISHNA BALOTHIA AND ANOTHER .. Respondents.
Civil Appeal No. 1343 of 1995 with Nos. 1344-1400 of 1995%,
b decided on February 6, 1995

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act,
1989 — 8. 18 — Constitutionality — WNon-applicability of provision for
anticipatory bail under 5. 438 CrPC in respect of offences under S. 3 of the Act
— Held, not violative of Arts. 14 and 21 having regard to the historical
packground and the social conditions — Offences enumerated under 8. 3
pertain to a separate and special class and denial of anticipatory bail in the
¢ circumstances not unreasonable — 8. 438 CrP(C does not form an integral part

of Art. 21 and anticipatory hail provided for the first time under the new Code

is concerned with the Sessions Court and High Court and cannot be claimed as

a matter of right — CrPC, 1973, §. 438 — Constitution of India, Arts. 14 & 21

and 17

Held -

Section 18 of the sald Act, denying the application of provisions for
d anticipatory bail to those accused under that Act, cannot be considered as violative
ot Articles 14 and 21 of the Constitution. {Para 12)

The uifences which are enumerated under Section 3(1) arise out of the practice
of *untouchability’. It is in this context that certain special provisions have becn
made in the Act, including the impugned provision under Section 18. Article 17
forbids practice of untouchability and also provides that enforcement of any
disability arising out of ‘untouchability’ shall be an offence punishable in
accordance with law. The exclusion of Section 438 CrPC in connection with
offences under the Act has to be viewed in the context of the prevailing social
conditions which give rise to such oftences, and the apprehension that perpetrators
of such atrocities are likely to threaten and intimidate their victims and prevent or
obstruct them in the prosceution of these offenders, if the offenders are allowed to
avail of anticipatory bail as pointed out in the Statement of Objects and Reasons of
f the Act In these circumstances, 1f anticipatory bail is not made available to persons

who commit such offenees, such a denial cannot be considered as unreasonable or

violative of Article 14, as these offences form a distinct class by themselves and

cannat be compared with other offences. (Para 6)

The submission that while Section 438 is available for graver offences under
the IPC, it is not available fur even “minor offences™ under the Act is not justified.

The offences which are enumerated under Section 3 are offences which, to say the
g least, denigrate members of Scheduled Castes and Scheduled Tribes in the cyes of
society and prevent them from leading a life of dignity and seli-respect. Such
offences are committed to humiliate and subjugate members of Scheduled Castes
and Scheduled Tribes with a view to keeping them in a state of servitude. These
offences constitute a separite class and cannot be compared with offences under the
IPC. (Para 10)

t From the Judgment and Order dated 25-3-1994 of ke Madhya Pradesh High in Mise, B No.
1748 of 1993
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Jai Singh v, Union of India, AIR 1993 Raj 177, approved
Article 21 enshrines the right to live with human dignity, a precious right to
which every human being is entitled; those who have been, for centuries, denied
this right, more so. l.ooking to the cauticus recommendation of the lLaw
Commission on the basis of which Section 438 was incorporated in the Code, the
power fo grant anticipatory bail is conferred only on a Court of Session or the High
Court. Also, anticipatory bail cannot be granted as a matter of right. It is essentially
a statutory right conferred long after the coming into force of the Constitution. Tt
cannot be considered as an essential ingredient of Article 21 of the Constitution.
And its non-application to a certain special category of offences cannot be
considered as violative of Article 21, (Para 7)
Kartar Singh v. State of Punjab, (1994 3 5CC 569 : 1994 SCC (Cri) 899 ;. JT (1994) 2
SC 423, refted on
Looking to the historical background relating to  the practice of
‘untouchability’ and the social attitudes which lead to the commission of such
offences against Scheduled Castes and Scheduled Tribes, there is justification for
an appeehension that if the benefit of anticipatory bail is made availuble to the
persons who ace alleged to have committed such offences, there is every likelihood
of their misusing their liberty while on articipatory bail to terrorise their victims
and to prevent a proper investigation. It is in this context that Section 18 has been
incorporated in the Act. It cannot be considered in any manner violative of Article
21, (Para 9)

R-M/14139%CR

Advocates who appeared in this case :

UN. Bachawat, Scmor Advocate (Ms Kitty Kumaramangalam. Y.P. Mahajan, P
Parameswaran, A.K, Srivastava, Mg Sushma Suri, Sakesh Kumar, S K. Agnihotri,
Goutam Bose, Amitabh Verma, Ashok Mathur, K.M. Shukla, PK. Manohar, Kartar
Singh, M.S. Dahiya, $.K. Chaturvedi, C.5. Ashri, 8.8, Sharma, A.K. Sanghi, B.P.
Singh and B.S. Banthia, Advocates, with him) for the appearing parties.

The Judgment of the Court was delivered by

SUJATA V. MANOQHAR, J.— Special leave granted.

2. These appeals by special leave have becen filed by the State of Madhya
Pradesh and another against the judgment and order dated 25-3-1994 of the
High Court of Madhya Pradesh which is the common judgment governing
all these appeals. In the petitions which were filed by the respondents here,
before the High Court of Madhya Pradesh under Article 226 of the
Constitution, the respondents had challenged the constitutional validity of
certain provisions of the Scheduled Castes and Scheduled Tribes (Prevention
of Atrocities) Act, 1989. The High Court, while negativing this challenge in
respect of some of the sections of the said Act has, however, held that
Section 18 of the said Act is unconstitutional since it violates Articles 14 and
21 of the Constitution of India. The present appeals have been filed by the
State of Madhya Pradesh to challenge the finding of the Madhya Pradesh
High Court in respect of Section 18 of the said Act,

3. Scction 18 of the Scheduled Castes and Scheduled Tribes (Prevention
of Atrocities) Act, 1989 js as fallows:

“Section 438 of the Code not to apply ro persons committing an
offerice under rhe Act.— Nothing in Section 438 of the Code shall apply

240



SCC Online Web Edition, Copyright © 2021

Page 3

Monday, July 12, 2021

Printed For: Ashira Law .
SCC Online Web Edition: http://www.scconline.com
TruePrint™ source: Supreme Court Cases

N

STATE OF M.P. v. RAM KISHNA BALOTHIA {Sujata V. Manohuar, J.) 223

in relation to any case mvolving the arrest of any person on an
accusation of having commutted an offence under this Act.”

4. Section 438 of the Code of Criminal Procedure provides for grant of
bail to persons apprehending arrest. It provides, inter alia, that when any
person has reason to apprehend that he may be arrested on an accusauon of
having committed a non-bailable offence, he may apply 1o the High Court or
tc a Court of Session for a direction that in the event of such arrest, he shall
be released on bail. We have to consider whether the denial of this right to
apply for anticipatory bail 1n respect of offences committed under the
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989
can be considered as violative of Articles 14 and 21 of the Coenstitution.

5. The Scheduled Castes and Scheduled Tribes (Prevention of Atrocitics)
Act, 1989 (hereinafter referred to as “the satd Act™) was enacted in order to
prevent the commussion of atrocities against members of Scheduled Castes
and Scheduled Tribes and to provide for special courts for the trial of offence
under the said Act as also to provide for the relief and rehabilitation of
victims of such offences. ‘Atrocity’ has been defined under Section 2 of the
sald Act to mean an offence punishable under Section 3(1). Section 3(1)
provides as follows:

“3. Punishments for offences of atrocities.—
(1Y Whoever, not being a member of a Scheduled Caste or a

Scheduled Tribe,—

() forces a member of a Scheduled Caste or a Scheduled Tribe to
drink or eat any inedible or obnoxious substance;

(i{) acts with intent to cause njury, insult or annoyance to any
member of a Scheduled Caste or a Scheduled Tribe by
dumping excreta, waste matler, carcasses or any other
obnoxious substance in his premises or neighbourhood;

(izi) forcibly removes clothes from the person of a member of a
Scheduled Caste or a Scheduled Tribe or parades him naked or
with painted face or body or commits any similar act which is
derogatory to hurnan dignity,

(iv) wrongfully occuptes or cultivates any land owned by, or
allotted to, or notified by any competent authority to be
allotied to, a member of a Scheduled Caste or a Scheduled
Tribe ar gets the land allotted to him transferred;

(v) wrongfully dispessesses a member of a Scheduled Caste or a
Scheduled Tribe from his land or premises or interferes with
the enjoyment of his rights over any land, premises or water,

(vi) compels or entices a member of a Scheduled Caste or a
Scheduled Tribe to do ‘begar’ or other similar forms of forced
or honded labour other than any compulsory service for public
purposes imposed by Government;
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(ix)

x)

(xi)

(xii)

(xiii)

{xiv)

(xv)
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forces or intimidates a member of a Scheduled Caste or a
Scheduled Tribe not to vote or to vote to a parhicular candidate
or to vote in a manner other than that provided by law;

institutes false, malicious or vexatious suit or criminal or
other legal proceedings against a member of a Scheduled
Caste or a Scheduled Tribe;

gives any false or frivolous information to any public servant
and thereby causes such public servant to use his lawful power
to the imury or annoyance of a member of a Scheduled Caste
or a Scheduled Tribe;

intentionally insults or intimidates with 1ntent to humiliate &
member of a Scheduled Caste or a Scheduled Tribe in any
place within public view;

assaults or uses force to any woman belonging to a Scheduled
Caste or a Scheduled Tribe with intent to dishonour or outrage
her modesty;

being in a position to dominate the will of a woman belonging
to a Scheduled Caste or a Scheduled Tribe and uses that
positton to exploit her sexually to which she would not have
otherwise agreed;

corrupts or fouls the water of any spring, reservoir or any
other source ordinarilly used by members of the Scheduled
Castes or the Scheduled Tribes so as to render it less {it for the
purpose for which it is ordinarily used,;

denies a member of a Scheduled Caste or a Scheduled Tribe
any customary right of passage to a place of public resornt or
obstructs such member so as to prevent him from using or
having access to & place of public resort to which other
mermbers of public or any section thereot have a right to use
Or aLCess to;

forces or causes a member of a Scheduled Caste or a
Scheduled Tribe to leave his house, village or other place of
residence,

shall be punishable with imprisonment {or a term which shall not be less
than six months but which may extend to five years and with fine.”

Section 438 of the Code of Criminal Procedure does not apply to any case
involving arrest of any person accused of having committed any of the ahove
offences.

6. It is undoubtedly true that Section 438 of the Code of Criminal

Procedure, which is available to an accused in respect of offences under the
Penal Code, is not available in respect of offences under the said Act. But
can this be considered as violative of Article 147 The offences enumerated
under the said Act fall into a separate and special class. Article 17 of the
Constitution expressly deals with abolition of ‘untouchability’ and forbids its

242



SCC Online Web Edition, Copyright © 2021

Page 5

Monday, July 12, 2021

Printed For: Ashira Law .
SCC Online Web Edition: http://www.scconline.com
TruePrint™ source: Supreme Court Cases

STATE OIF M.P. v RAM KISHNA BALOTHIA (Sujata V. Manchar 1) 225

practice in any form. It also provides that enforcement of any disability
arising out of ‘untouchability’ shall be an offence punishable in accordance
with law. The offences, therefore, which are ennmerated under Sectiont 3(1)
arise out of the practice of ‘untouchability’. It is in this context that certain
special provisions have been made in the said Act, including the impugned
provision under Section I8 which is before us. The exclusion of Section 438
of the Code of Criminal Procedure in connection with offences under the
said Act has to be viewed in the context of the prevailing social conditions
which give rise to such offences, and the apprehension that perpetrators of
such atrocities are likely to threaten and intimidate their victims and prevent
or obstruct them in the prosecution of these offenders, if the offenders are
allowed to avail of anticipatory bail. In this connection we may refer to the
Statement of Objects and Reasons accompanying the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Bill, 1989, when it was
introduced in Parliament. It sets out the circumstances surrounding the
enactment of the said Act and points to the evil which the statute sought to
remedy. In the Statement of Objects and Reasons it 1y stated:

“Despite  various measures to improve the socio-economic
conditions of the Scheduled Castes and the Scheduled Tribes, they
remaint vulnerable. They are denied number of civil rights. They are
subjected to various offences, indignities, humiliations and harassment.
They have, in several brutal mncidents, been deprived of their life and
property. Serious crimes are commtted against them for wvarious
historical, social and economic reasons

2. ... When they assert their rights and resist practices of untouch-
ability against thermn or demand statutory mintmum wages or refuse to do
any bonded and forced labour, the vested interests try to cow them down
and terrorise them. When the Scheduled Castes and the Scheduled Tribes
try to preserve their self-respect or honour of their women, they become
jrritants for the dominant and the mighty. Occupation and cultivation of
even the Government allotted fand by the Scheduled Castes and
Scheduled Tribes is resented and more often these people become
victims of attacks by the vested interests. Of late, there has been an
increase 1n the disturbing trend of commission of certain atrocities like
making the Scheduled Caste persons cat inedible substances like human
excreta and attacks on and mass killings of helpless Scheduled Castes
and Scheduled Tribes and rape of women belonging to the Scheduled
Castes and the Scheduled Tribes.... A special legislation to check and
deter crimes against them committed by non-Scheduled Castes and non-
Scheduled Tribes has, therefore, become necessary.”

The above statement graphically describes the social conditions which
motivated the said legislation. It is pointed out in the above Statement of
Objects and Reasons that when members of the Scheduled Castes and
Scheduled Tribes asscrt their rights and demand statulory protcction, vested
mterests try to cow them down and terrorise them. In these circumstances, if
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anticipatory bail 18 not made available to persons who commit such offences,
such a denial cannot be considered as unreasonable or violative of Article 14,
as these offences form a distinct class by themselves and cannot be compared
with other offences.

7. We have next to examine whether Section 18 of the said Act violates,
in any manner, Article 21 of the Constitution which protects the Iife and
personal liberty of every person in this country. Article 21 enshrines the right
to live with human dignity, a precious right to which every human being 1s
entitled; those who have been, for centuries, denied this right, more so. We
find it difficult to accept the contention that Section 438 of the Code of
Criminal Procedure is an integral part of Article 21, In the first place, there
was no provision similar to Section 438 in the old Criminal Procedure Code.
The Law Commuission in its 41st Report recommended introduction of a
provision for grant of anticipatory bail. It observed:

“We agree that this would be a useful advantage. Though we munst
add that it is in very exceptional cases that such power should be
exercised.”

In the hight of this recommendation, Section 438 was incorporated, for the
first time, in the Criminal Procedure Code of 1973, Looking to the cautious
recommendation of the Law Commission, the pewer to grant anticipatory
bail is conferred only on a Court of Session or the High Court. Also,
anticipatory bail cannot be granted as a matter of right. It is essentially a
statutory right conferred long after the coming into force of the Constitution.
It cannot be considered as an essential ingredient of Article 21 of the
Constitution, And its non-application to a certain special category of
offenices cannot be considered as violative of Article 21.

8. Section 20(7) of the Terrorists and Disruptive Activities (Prevention)
Act, 1987 came for consideration before this Court in the case of Kartar
Singh v. State of Punjab!. Section 20(7) of the Terrorists and Disruptive
Activities (Prevention) Act, 1987 also provides that nothing in Section 438
of the Code of Criminal Procedure shall apply in relation to any case
involvintg arrest of any person of an accusation of having committed an
offenice punishable under this Act or any rale made thereunder. The langnage
of Section 20(7) is almost identical with the language of Section 18 of the
said Act which we are considering. 1t was argued before this Court in Kartar
Singh case! that the right of an accused to avail of anticipatory bail is an
integral part of Anicle 21 of the Constitution and its removal from the
Terrorists and Disruptive Activities (Prevention) Act, 1987 would be
violative of Article 21. This Court referred to the history of intreduction of
Section 438 in the Code of Criminal Procedure (para 355) and said that there
was no such provision in the old Criminal Procedure Code and it was
introduced for the first time in the present Code of 1973, This Count also
pointed out that Section 438 15 omitied in the State of U.P. by Section 9 of
the Code of Criminal Procedure (U.P. Amendment) Act, 1976, with effect

1 {1994) 3 SCC 569 - 1994 SCC (Cr1) 899 : JT {1994) 2 5C 423
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from 28-11-1975. In the State of West Bengal, a proviso has been inseried to
Section 438(1) with effect from 24-11-1988 to the effect that no final order
shall be made on an application filed by the accused praying for anticipatory
bail in relation to an offence punishable with death, imprisonment for life or
imprisonment for a term of not less than 7 years, without giving the State nat
less than seven days’ notice to present its case. A similar provision is also
intrecduced by the State of Orissa. Where a person accused of a non-bailable
offence 1s hikely to abscond or otherwise misuse his liberty while on bail, he
will have no justification to claim the benefit of anticipatory bail. In the case
of terrorists and disruptionists, there was every likelihood of their
absconding and misusing their liberty if released on anticipatory bail and,
therefore, there was nothing wrong in not extending the benefit of Sectien
438 to therm. This Court concluded: (SCC p. 700, para 329)

“Further at the risk of repetition, we may add that Section 438 is a
new provision incorporated in the present Code creating a new right. If
that new right is taken away, can it be said that the removal of Section
438 15 violative of Article 21.7

Its answer was in the negative. Section 2(0(7) of the Terrorists and Disruptive
Activities (Prevention) Act, 1987 was upheld.

9. Of course, the offences enumerated under the present case are very
different from those under the Terrorists and Disruptive Activities
(Prevention) Act, [987. However, looking to the historical background
relating to the practice of ‘untouchability” and the social attitudes which lead
to the commission of such offences against Scheduled Castes and Scheduled
Tribes, there is justification tor an apprehension that if the benefit of
anticipatory bail 1s made available to the persons who are alleged to have
committed such offences, there is every likelithood of their misusing their
liberty while on anticipatory bail to terrorise their victims and to prevent a
proper investigation. It s 1n this context that Section 18 has been
incorporated in the said Act. It cannot be considered as in any manner
vialative of Article 21.

10. Tt was submitted befcre us that while Section 438 is available for
graver offences under the Penal Cede, it 1s not available for even “minor
offences” under the said Act. This grievance also cannot be justified. The
offences which are enumerated under Section 3 are offences which, to say
the [east, denigrate members of Scheduled Castes and Scheduled Tribes in
the eyes of society and prevent them from leading a life of dignity and self-
respect. Such offences are committed to humiliate and subjugate members of
Scheduled Castes and Scheduled Tribes with a view to keeping them in a
state of servitude. These offences constitute a separate class and cannot be
compared with offences under the Penal Code.

11. A similar view of Section 18 of the said Act has been taken by the
IFull Bench of the Rajasthan High Court in the case of Jai Singh v. Union of
India® and we respectfully agree with its findings.

2 AIR 1993 Ray 177
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12. In the premises, Section 18 of the said Act cannet be considered as
violative of Arnticles 14 and 21 of the Coenstitution.

13. The appeals are accordingly afllowed. In the circomstances, there will
be no order as to costs.

(1995) 3 Supreme Court Cases 228
(BEFORE DR A.S. ANAND AND K.S. PARIPOORNAN, JJ.)

PREM KUMAR AND ANOTHER .. Appellants;
Versus
STATE OF BRTHAR . Respondent,
Criminal Appeal No. 434 of 199] t decided on March 2, 1995
A. Criminal Trial — Circumstantial evidence — Motive — Importance

and value of — When direct evidence available motive loses its significance —
But when mative established, it provides foundational material to connect the
chain of circumstances

When there is sufficient direct evidence regarding the commission of the
offence, the question of motive will not loom large in the mind of the court. Very
often, a motive is alleged to indicate the high degree of probability that the offence
was committed by the person who was prompted by the motive. In a case when
motive alleged against the accused is fully established, it provides a foundational
material to connect the chain of circumstances. If the motive is proved or
established, it affords a key or pointer to scan the evidence in the case in that
perspective and as a satisfactory circumstance of corroboration. Tt is a4 very relevant
and imporiant aspect — (a) to highlight the intention of the accused, and (&) the
approach t¢ be made o0 appreciating the totality of the circumstances inciuding the
evidence disclosed in the case. (Para 5)

State of UP v. Mot Ram, (1990) 4 SCC 389 - 1990 8CC (Cri) 583, referred to

B. Evidence Act, 1872 — 5. 45 — Expert evidence — Ballistic expert —
Failure to send cartridges recovered from the body of the deceased to the
ballistic expert — Held, not fatal when rifles alleged to have heen used by the
accused not recovered

Mokunder Singh v. Srare, 1950 SCR 821 : ALR 1953 8C 415, distinguished and limired
S-M/M/14207/CR

Advocates who appeared 1n this casc ;
Rayender Singh, Semor Advocate (M.P. Jha, Advocate, with him) for the Appeflants;
H L. Agrawal, Senior Advocate (B.B. Singh, Advocate, with him) for the Respondent.

The Judgment of the Court was delivered by

PARIPOORNAN, J.— The appellants in this appeal, Premmn Kumar Singh @
Prem Singh s/0 Mundrika Singh and Ramesh Singh s/o Chandrika Singh, are
Accused 1 and 2 in Sessions Trial No. 219 of 1983, Additional Sessions
Judge, Palamau. They have filed this appeal against the affirmance of their
convictuon under Section 302 of the Indian Penal Code, by the Patna High
Court, Ranchi Bench, Ranchi, by judgment dated 8-9-1989. The above two

+ I'rom the Judgment and Order dated 8 9 1989 of the Pamna High Court in Cri, A. No. 90 of
1987(R)
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(BLEIFORE DR T.8. THAKUR, C.I. AND DR D.Y.
CHANDRACHUD AND L. NAGESWARA R AO, 1)
Writ Petition (C) No. 140 of 20067
NATIONAL CAMPAIGN ON DALLT
HUMAN RIGHTS ANDOTHIIRS
Versiy
UNION OF INDIA AND OTIIERS
Witk
(BEFORE DR TR THAKUR, C AND DR IIY.
CHANDRACHUD AND L. NAGESWARA RAG, 11.)

Civil Appeal No. 12256 of 20164

NATIONAL DALIT MOVEMENT c
FOR JUSTICE
Versus
STATE QO MADHYA PRADISH
AND OTHIRS
Writ Petition (Cy No. 140 of 26 o
No. 12250 of 20106, decided or
w.
A SCs, 8Ts, OBCs and Minoritfes
Scheduled Tribes (Prevention of Atrocitic
(a) incifective implementation of Act and 1nd(ifh,r(,nt dttl}i
in implementation of Act; and ( ; '
8, 9, 10, 15(1), 16 and 17 of 1Y€ e
Government, State bo\crn111L11 L
Castes and Scheduled 'I'ribes £
— Nautional Tegal Scr formulate schemes
to spread  awareness & members of SC/ST
communitics — Howew credted authorities Tor £
cllective implementation'@ inted liberty to approach
authoritics concerne ar 1% Fg')]l Court tor redressal ol their
Lrluumu,s ifuny Q1T 14,150 10, 17,21, 32, 39-A,
A 1, 1987 — 5. 12 — Human and
f the Elimination ol All Forms of
Liftouch ability (OMences) Act, 1935
“Civil Rights — Protection ol Civil g
Sehoeduled Castes and Scheduled Tribes
)93, Rr. 3, 8,9, 10 and 1510 17
h

w of 511 (Y NoL 3710100 2000 (0 No, 1U33261 2011 Framiche Judgment and Order
F-2-207 1 ol the Madbya Pradesh High Court an Jabalpor in WP Noo 33018 of 2000 (P13
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LINION O INDMA

The petitioners who are voluntary organisations are continuing the strué
for cmancipation of members ol Scheduled Castes and Scheduled Tribes '[__h
petitioners have lled the present writ petition aggricved by the non-impleng nizk

of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrogit
1989 and the Scheduled Castes and the Schedaled Tribes (IPrevention ol
Rules, 1995, Therefore, they sought dircetions from the Supreme Court
implementation of the Act.

Disposing of the petition, the Supreme Courl
Held .

yiect with whiceh the
> ofidhe authoritics. It is
ul the praovisions of

thL x\(l /\l lha, same time, lh\, Lunml (J()\L, i

EEntral
bn of the Act
qu:-llilv for

; ncnl,_g_‘,;m(l the
accy belore
i

Ntate Giovernments for the effective imple
arliament cevery year. The conalltulﬂanrll %,(m
llll% country can be achieved 011I) whetihy

Fisitans of the Act. The
ed LJ}EL,G(J Trihcs conlinug
S

unahalud. The Central ('}()\-crm
strictly entoree the provisions
s0. The Nutional Commiss o r&SHRG direc % A5 Tharg [llur dum,x 1o profect
the Scheduled (falstcs'gi--nd-' ' g,dl Scrvices /\ullmrll}
is requested to forngylatg.app 2

legal aid 1o membe iz nd Séhicduled Trlhu.,s (Pdm 18)

The petitionggs il B ck s authorities concerned and
i, vricvances, i any. [11 view of the

(Para 20)
VLI SCC 224 (2004 38CC (L&S) 814

— Scheduled Castes and the Scheduled
;imn of Atrog tné”w]'y ct, 1989 — Scope of, discussed — ITeld,
'I liability of several acts or omissions not
covered under TPC or Profection of Civil Rightls Act, 1955 — Tt also
provides protection to these communities against social disabilities, properties,
malicfbus prosecution, political rights and economic exploitation — Minimum

s

punighment of public servant neglecting to perform his duties under this

T[‘Ihe‘u (Bre

gt

-enlarges”scope ol crim
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Act has also been increased — Provisions for grant of minimum reclief
and compcensation have been made to victims of atrocities and their heirs
— Further, (i) externment of potential offenders from Scheduled Areds

means of self- delcn(‘c also fmd pl.u‘e in scope of Act

fletd

The Act enlarges the scope of criminal Hability by includi
emissions of atrocities which were not covered by the Penal Code ¢
of Clivil Rights Act, 1955, The Act also provides protection 1o i
Clastes and Scheduled Tribes tor various atrocitics aiiu,lm;: social
propertics, malicious prosccution, political rights and cegno xplmldllm] Thue
Act also provides for enhanced punishment for conumissic ces against the
Schednled Castes and Scheduled Tribes. The minimun i L for neglect of
dutic% commiltcd by a public seTvant was al&‘.c) incroasge mns were made

|L‘%d] heirs. The other salient features of lhu r\Ll
effenders from Scheduled Arcas and Tribal Are
propertics of the accused. The Act prohibits®
accused and the Probation of Olfenders Act,

Advocates who appeared in this case
survanarayani singh, S K. Pahbbi,
Lmd (.‘olin ('}onsalvus, ScniO‘

M Tyoti Mendiratta,
Ansh Singh Luthra,
- Mahra, Ms Sushma
: Iyapi, Gopal
nvendu Gaunr, Ms Pragati
haran, Dr Maonika Gusain,
Afhutosh Kreo Sharma, Ravi P
deep Roy, Sayoej Mohan Das,
thoingambi Thongam, Surendra
Yaduv, Ankit Raj, Milind Kumar,
carkar, .f\rpll Rai, K. Iinatoli Sema,

ta, Rtu Ba]u
Athik, Anil

Tain, M [)1\|1:
ish ,]:J(“]:J\ ]:LI

B.K. P asad, Ajay Kr. %f»}hzjh
Sur. 5. Udaya Kro %
bml_h_. Manish Kmnarg
Neckhra, ¥.N. Raghupat
K. K. Shukla, Ritugs.3 Flatinder K gl
Mchrotra, K.V, It Mas (5. i
Snpam Biswaji it esh Ko (€
Kr. nlph g - a1 Arnit “}I'mrn

: \1Ih\”3 \Ilshu

; ng. Michael, Ranjan Mukherjee, KOV
Kharh P] agasam st bramanian, Mishra Saurabh, Ankit G,
¢ My Aapam Kaur, Ms Aruna Mathur, Yusul

ika Wahi, Ms
: puthatm, Ms
it Bhattstliarjee, 3.5, Bant
anmish KroSaran, Ms Anil Katiy:
L, Vishwajit Singh, M/s Co
ppearing parties

rputham, Abhijit Senpupta, Anil Shrivastay,
Cunnam Venkateswara Rao, Kho Nobin Singh
anjay R. Hepde, Sibo sunkar Mishra, T V. George,
shrate Law Gronp and PV Yopeswaran, Advocates)
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Chronological list of cases cited
oo 2004 TTRCC 224 2001 3 5CC (L.&Sy 814, Safai Karamchar
Aunddafan v Unlon of Fuacdia

The Judgment of the Court was delivered by
L. NAGESWARA RAO, J.

“fdo nof want (o be rehorn, bul If D am reborn, { wislh Hhy,
Born as o Harifun, as an yntodchable, so that fmay le
struggle, alifelong struggle against the oppressions o
liave been heaped upon these clusses of people”

¥huing the
Scheduled

1. The petitioners who are voluntary organisations ar
struggle Tor ciancipation of members of Scheduled Castes
Tribes. The petitioners have filed this wrt petitjon
implementation of the Scheduled Castes and Sch
Atrocities) Act, 1989 (hercinatter reterred 1o as “the
thereunder, seeking the following relicls:

@ olficer,
erly, where

. Pass an order direc
charge-sheets in SC/S

tingdghe gespondents 1o file status reports on the
they feeistered agaim:C/STs alter the SC/ST lodged conuplaint and
w01 BT cuses. '

cnsure that the cases are given top priority and
picedy justice is done for the victiis ol caste atrocities and towake areport
cry six months 1o the ITigh Court.

cuases in their jurisdiction
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I. Puss an order directing the District Magistrate 1o review  the
performance ol Special Public Proscoutors every month and report to their
respective IMTigh Court.

J. Pass an order dirccting the respondent to Hle status reports oBah
Public Prosccutors” pertormance regarding SC/ST cases within a pegioc
six months.

K. Pass an order directing the District Magistrates 1o appoint
Advocate Tor prosceution it the victim so desires. '

Public Proscecutors lrom the SC/ST caste and il possible
advocates and impart periodic lmining.

N l’dss an order Lilru,ng_ the rc&pondcnts and pe
ol Prosccutions to review all cases of acquitial by,
the last five years which have not been carrid
immediate steps in accordance with law.
(). Puss an order directing all judici:
to cases where the accused have not bet

whatsoever is brought to bear on thig
them te withdraw {rom prosccution.

R. Pass an order dirccti
the respondent States/U
Superintendents of ;;PU
atrocitics are ]I’L{hllLll
olTicers for not act

ormuance ()I the
ry district where
Justificd, punish such
‘ith the Taw.

nlul hv the State Iu_dl \1(1

lice olficers to apply their minds to all
£ 1o 3010wy while registering FIRs.

Yass an order directing the respondent that on a complaint
made by the victim ol a social/economic boyeotl, the bail ol the
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against the oflicials by the District Magistrates and the Presiding Of1i
a (compensation to be paid by the State).

compensation and allowances paid and remaining o be paidyg
provisions of the Act lor the last live years and 0 make pay
compensation wherever due, lforthwith. '

Y. Pass an order directing the respondents o revise

b applicable compensation rates on realistic and current m

olreputed organisations active in there are of Dalit right
and Vigilance Connuittces throughout the State 1o whigh agFleast 50%
should consist ol women wembers throughout the State.

AA L Pass an order directing the respondentg 1&,'1(,111‘,111 the provision

e relating to fhmposition of collective fines whe r d[ﬁ{)l]ulhlc under this
Act.
A3, Pass an order directing the ru.pnnd“:
the NHRC Report, 2002. ' ‘
Pass such other order(s) or dif CLICOTE S F rit{s) as dgﬁﬁld lit and
d proper;” ' A %
2. Mr Coalin Gonsalves, lear or the
petitioners submitted that he is, al preg
Court which are as follows: .
e wril, order or
e dlrcumn dlrulmg_ lll(." resyy 3. nodal oflicers
innuedi I_ILI} g
S. Puss {.lﬁ[y ¢ Heccling the respy s 1o fmone a rehabilitation
f package forthwith i cardance w nd the Rules.
idlents to Mle status reportls on
remuaining 1o be paid under the
vears and 1o make payments of
g W India provides for social, econoniic

atus and opportunity to all its ¢citizens.
prreohibits discrimination on the grounds of
acce of birth. Untouchability is abolished and
“ils practice in any l()rm is fagbidden by Article 17 of the Constitution. The
enlorgiement ol any disabilityfarising out of untouchability as per Article 17
shall Be an offence punishable under the Taw.
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4, Article 46 reads as under:

4. Promotion of educational and econamic interests aof Scheduled
Castes, Scheduled Tribes and other weaker sections.—The Stale shak
promate with special care the cducational and cconomic interests of the weélk

scclions of the people, and, in particular, of the Scheduled Castes 1

ol exploitation.”™

5. Articles 338 and 338-A ol the Constitwion provide tor
ot National Commissions for Scheduled  Castes and Sct
respectively, The relevant portions of Articles 338 and 338-A ¢

“338. National Commission for Scheduled Castes.— (1%
be a Commission {or the Schecdoled Castes 1o be known as
Caommission tar the Scheduled Castes.

{53 [t shall be the duty of the Commission—
: the safeguards
fhistitution or under iy
other law For the tme being in foree or und T
and to evaluate the working of such sg
(#) o inguire into specilic comp d
ol rights and safcguards of the S¢
(¢) o participate and advischn dthe 3 © 80cio-
ceonomic development ol the Sched it wvalfate the
(f) to prescent to the Pregfdls fg,{ times as the
Comniission may deem fit e G ;hnr{c salcenards; ¢

ol those salepuagds 4 _ :
SOCIO-CCONONI Ibdc 2 I(i[_;j} nent ol the Schegnled

i i tion Lo the protection, f
welture and develdpnie it Scheduled Castes as the

(6)
House : ﬁmu # along with a
or propasced 1o bg taken o

] reports 1o be laid belore cach
andum explaining the action taken
ations relating 1o the Union and the

A | . g
. ol uany ol such recotmendations.
i igine for Scheduled Tribes . —( 1) There shall be a
Fmmission for the Scheduled® ribes 1o be known as the National Commission
for the Scheduled Tribes.,
[t shall be the duty of the Commission— h
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(er) 1o investigate and monitor all naliers relating o the salegu
provided for the Scheduled Tribes under this Constitution or und
other law tor the tite being in foree or under any order of the (nowgrn
and to evaluate the working of such saleguards;

(5) o inquire into specilic complaints with respect to the
ol rights and saleguards of the Scheduled Tribes:

(c) o participale mld advise on lhe planning ppoce
b CCONOIC du\d()[)lllkl]l of the SLIILduILd Tribes

(¢f) to present to the President, annually and at s1
Commission may deen fit, rcporl% upon the working ¢

pll_,n]t_,ntr]“()n
e pi"xf’,):lu,clmn welfare and
socio-ceonontic db\-bl()p]]]bll[ ol llu, Mhpdu ' i and
(/) o discharge such other function to the protection
wellare and development and advanc cheduled Tribes as the
President may, subjeet to the provisigns Y s made hy Parliament,
by rule specily. '
d n
(8) The Commissian shall, y
sub-clause () or inguiring nto any
cliuvse (5), have all the powers ol a
e
f ol witnesses and
pdent may, by rule, determine.”
ional Commission for Scheduled
Castes in the Annual Report submilled to
Parliai m lor Scheduled Castes in the year
g 2014-1

Entation of various safcguards provided in the
Constitution tor the welfare of Scheduled Castes and Scheduled Tribes
(5Cs and STs) and in varigys other protective legislations, the Constitution
wided for appointent’ of a Special Officer under Article 338 of the
nstitwtion. The Special Offcer who was designated as Connuissioner
o Scheduled Castes and Scheduled Tribes was assigned the duty 1o
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the

relevant provisions are as follows:
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investigate all watters relating to the saleguards Tor SCs and 8Ts, provided
in various statutes. and to report 1o the President of India on the working of
these satepuards. ITn order to facilitate elfective functioning of the olTice
the C()mmiwiun{,r Tor Scheduled Castes and Schedualed Tribes, 17 I'L‘s_icfzpn;l
olfices of the Commissioner were also set up in different parts gl tdy
cauntry. On persistent demand ol the Mabers ol Parliament that the
ol the Commissioner tor Scheduled Castes and Scheduled Tribes aloy

{(Forty-sixth Amendment) for replacing the arrangement
system with a Multi-Member system. The Govermuaent the
a Resolution in 1987 decided 1o set up a Multi-Mamber
which was nwued as the National Comnission for Schedd
and Scheduled Tribes, Consequent upon the (un\l]l iion (I8
Amendment) Act, 2003 coming into force on 19 ( 351 the erstwhile
National Commission lor Scheduled Castes .md 1ullﬁkd Trihes huas
been replaced by (7) National Commission tor § . 1~.1u. dll(l ( )
National Comnmmission for Scheduled Tr]hg},.
Commission for Scheduled Castes waus

Ministry ol Social Justice and Eimpowe

7. The duties of the National (_()Tll]'ll]%

said Rules deals with investipation

T atl Tmeclings”
dhe Headquarters
dn including the
cordance with the

at any place within the country «
and in the State Offices. Ty

sion directly

rinvestgation into maiters
bevelopient ol the Scheduled
hich the Commission decided
b sittings mway be held cither at
any other place within the country.

nissi

yhe Cot

i is received in the Commission about any
ident of atrocity againsi crsan belonging to Scheduled Castes, the
(_()mrgm&mcm would immediatcly ect in touch with the law cnforcing and
strative machinery ol the State and the district to ascertain the details

7.5.1 enever inlormed

T Report 2004-15, Kutional Commission for Scheduled Castes.
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of incident and the action tuken by the district administration. 1t alter detatd
mr.]ulr\flm ungdmm 1lu, C U]l]llli‘s%i()ll l‘inds substance in the allt., i

dislricl. In such casecs, the Slalc ("i(:—\-‘L:rlmwnlfdislricl administra
personne| may be called within three days through the sumimons.”™

&. Chapter V111 of the Rules provides lor the moniloring
L Commission which arc as under:

“15.) Monitoring functions of the Commission
15.1. The Cammission to determine subjects for
Commission may determine from time to time the s;uﬁy
and arcas thal it would monitor relating 1o saleguards ar
ceonomic development measures provided lor thg 5 fuled Castes under the

e Constitution or under any other law for the time force or under any
arder of the Government.
16.0 Follow-up action
16.1. In order o cnsure “vfh-clv, the
o N,llu, and
: at(&pwhercas they will
L -
€ kcll‘l.i Ilu, ML,mhx, sricd on complex and
il ¢ oy
rest of Schedily mles as a group.
. P wie - .
16.2. ; : minents af the authority
concerned on lhums]tll S11d ol munications sent under
Rule 76. n :
B,
¢ 16.3. The C nual Report or any Special

1d socio-cconomic development
under the Clonstitution or under

provides for free legal aid o ensure
are not denied to any citizen by reason
SPhe Legal Services Authorities Act, 1987
LSA ACTT) was enacted to constitute speciul
demupetent legal services to weaker sections of
5% ey, Section 4(!3?} ol the'T.S A Act provides for special efforts ta be wade
isting the support of voluntary social wellure institutions, particularly
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among Scheduled Castes and Scheduled Tribes. Section 12 of the LSA Act
provides Tor tree Tegal aid (o the Scheduled Castes and Scheduled Tribes.

10. One ol the purposes ol the United Nations is to proniote and encourags
respect for and observation ol human rights and [undamental freedonglo
all, without distinction as (0 race, sex. language or religion. Articlg, [
the International Convention on the Elimination ol All Forms ol
Discrimination, 1966 (ICERD) is as under:

“Article 1

(1) In this Convention, the term “racial diserimination™

or national or cthnic origin which has the purpase or clte
or impairing the recognition, cnjoynent or exarcise, an an cq
human rights and tundamental frecedons in the political, econo
cultural or any other ficld of public life.

(2) This Convention shall not apply to distinctior
or preferences made by a State party 1o this Conventio
non-citizens. it

(3) Nothing in this Convention may hadiy
way the legal provisions of Stales partics conce
naturalisation, provided that such provisy
particular nationality,

{(4) Special measures taken Tor#

“Confinaing t Yo (3T
“descent™ in Artl ‘ntion does not solely refer

‘hich complement the other

paragraph [, t
wearming and applig
i =

in based on “descent” includes
uunities based on forms ot social
stratifi systems ofinherted status which
nullity :

o ol Al Forms ol Racial Discrimination. adopred and
enerdl Assembly Resolution 2106 (XX o 21 12 [U65,
furce 4 1 1969, in accurdance with Article 19,
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These recommendations also strongly condemn descent basced discriminalion
such as discrimination based on caste. 1t is significant that there we i
a recommendation that the legislations and other measures already 4n
should be strictly implemented.

cnacted the Untouchability (Oflfences) Act, 1935, Scetions 3 to 7
Act preseribed punishnents lor enforcing religious, social an ;

b ol disabilities on the ground of untouchability. There were
from various gquarters of the sociely about the lacunac and b
Act. Several amendments were niade o the said Act whic
as the “Protection of Civil Rights Act, 1955, In spite ol a n¥
was noticed that the Protection ol Civil Rights Act, 1955 and t
1560 were inadequate to check the atrocities comgi

«'«?hrlstu,ncd

Parliament.
Scheduled
dndrm and
’fﬂ)ul]u.

13, Parliument acknowledged thit

d Tribes were subject o various off
harassinents perpetually. Numerogs i
depriving the Scheduled Castes and
were a cause ol concern lor Parliametl ]

an increase in the disturbing trend ol coRinission of
Scheduled Castes and Schedul 1ribes, Parlianiengs

e  Castes and Scheduled Tribeg cntion of
Premmble to the Act reads as

_é.z‘;‘: against the
. d the Scheduled
1989, The

b
"
5]
—_
=
—
o
[
r.
M
I
=]

e
P
=
u
=
F

“An Act to prev
members ol the Sché
Special Courtsdor ghy
of the victims'%
incidental theret

d Trihes, to provide Tor
or the relict and rehahilitation
ers connected therewith or

Al of such offenc
wffences ancd

1oL covered by the Penal Code or
“The Act also provides protection
Tribes lor various atrocities alfecting
prosccution. political rights and
Hhso plowdc for enhanced punishment for
1 the Scheduled Castes and Scheduled Tribes.
wglect ol duties commuitted by a public servant

to the

were made for granting wminimum reliel and
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The Act prohibits the grant ol anticipatory bail (o the accused and the Probation
of Ollenders Act, 1958 was also nmade inapplicable to the Act. Certain
preventive measures provided in the Actinclude cancellation ol arms licened
of potential offenders and even grant of arms licences o Scheduled Castesfand
Scheduled Tribes as a means of sclf-delence.

Act, India™ published by Petitioner 1. It is contended by the
the implenentation of the Act has been totally inclfective a
are still suflering from atrocities in view of the m)n—conlpli.'mu, o)
provisions of the Act. The NTIRC inits Report observed that “eves
af heinous crimes the police machinery in meany Sfales
avoiding the Scheduled Castes and Scheduled Tribes { P
Acr, 19897 The Report turther highlighted the non- re o

ol

arious
respect

,\kx af f\fmc mm)
m ol cases and

.u’mus ()Ier machinations resorted to h} the p()llc

nlluulus on bail and l1lm » ol Talse .111(1 counig
petitioners also com pldmul ol non-payy
their legal heirs. The petitioners also relicd
of the National Commission to show that the
Tribes have no access 1o legal aid. Various conmittees contei
al various levels are dvsiunumndl )

plonc arcas and [or p' iy » gakengRule 8 refers o seuling
up of Special Cells 10 ¢ d arcas, inlorming nodal
officers and Special, rosituation ol identified
areas, making cnqlali«r
negligence ol yar , ]
Rules @ angh o ol nodal officers and Special
Ofticers. ation ol provisions of the Act is
dealt with ioring Commitiees to review the g

O AdroeTey
Covernment of Andhra Pradesh

auzainst Schoduled
1 .J]:]mlmcd I'Jr Justice Ko Punmaiah, Ketired JTodge of
ber Coumimission of Enguicy Lo inguire Tnto the practice
cheduled f‘al‘stca ;md %chcdulud Tribes and o suppest

TR -'“‘xl (\mnm\\mn Rmel _‘[]U(‘ (.
3 16 correeted vide O1Taial Corrigendim Noo FL3EL BFR20160 duted 27-3-2017.
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implementation of the provisions ol the Act at the State and district Tevel havé 1
he setup under Rules 16 and 17, According to Scection 14 olthe Act, desigl i
Special Courts and Exclusive Special Courts have to be established fogs)
trial ot offences under the Act. .
17. The Actwas made in 1989 because Parlianient [ound that the
ol lhc [’mln.c.lmn 01 C 1\1[ RuJus Act, l()w‘i were madcqualc Ei\[ld &f

its imp lementation lm.s. hc.c.n pmnlully lncllm.m :
ol cases is also an indication to show that there is a total =$le10 (‘n the de‘l

i m:r lhe Rules.

a mdnddmus lmm this Court iur ci[m.Lwc 1mp| and the

ol the Act
Rules. :

with which the Act had beenmade is dedd
.lullmr]llc It is lrun, that the State Gove

the compliance with the provisions of thié

for a report on the measures taken by (e Central
PR

Ef?'alcmcm;ninn ot th feibe pldLul before

%, ]()rﬂl.lll the citizens of
choeduled Castes und
on record proves thuat
provisions of the Act.
s and the Scheduled Tribes

FCiovernmoent and the State

Ciovermucents for the effective

Parliament every yeuar. The co
this country can be achicved «

<l todmembers of (he Scheduled Castes and

hul'(m: this ('mut in Sa{rzu Kammrhurf

AT T BCC 22 20015 38CC (&8 811
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“24. In the light of various provisions ol the Act relerred o abowve
and the Rules in addition o various directions issued by this Court, we
hereby direet all the State Governments and the Union Territories wo [ull
implement the same and take appropriate action lor non-implementafior
as well as violation ol the provisions contained in the 2013 Acl. Inagmug;

permilled to approach the authorities concerned at the [i
thercalter the High Court having jurisdiction.™

&1 pronounced in
Navional Campaign on Polit Human Righfs v, O dia®, this appe

al also
stands disposed of. No costs. o

T ras oo 200 ubove.
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