THE INTERSECTION OF DISABILITY AND CASTE

A POLICY PAPER

CENTRE FOR LAW & POLICY RESEARCH



AUTHORS:

This report is a publication of the Centre for Law and Policy Research (CLPR). The
lead authors of the policy paper are Jayna Kothari, Executive Director of CLPR, Almas
Shaikh and Aj Agrawal, Research Associates at CLPR.

ACKNOWLEDGEMENTS:
This study is part of a project that has been funded by the European Union.

A special thanks to Dr. Nilika Mehrotra, Dr. G.C Pal & Dr. Pradeep Ramavath J. whose
valuable reviews helped finalize this Policy Paper.

Cracker and Rush designed the cover and layout of the report.

Cite as:
Jayna Kothari, Almas Shaikh, Aj Agrawal, ‘The Intersection of Disability and Caste: A
Policy Paper’ (CLPR, Bangalore, 2020).

The Centre for Law and Policy Research is a not-for-profit organisation that is
dedicated to making the Constitution work for everyone, through law and policy
research, social and governance interventions and strategic impact litigation.

CENTRE FOR LAW & POLICY RESEARCH
D6, Dona Cynthia Apartments,

35 Primrose Road Bangalore - 560025,
India

www.clpr.org.in

© 2020 Center for Law and Policy Research



http://www.clpr.org.in/

TABLE OF CONTENTS

I, INtrOdUCHON . cciieiieieieeecercecescecscecascecscecoscssscscsscsssscssssssssscssossssssssses 4
II. Disability and Caste ...ccccceeerereieieieiececrcrcrircececesscscssssressesesesssssssssssseses 5
i. Empirical Data on Disability and Caste..........cccoevverriiiiiiciiiiniieiniieeeieeeieeee 6
. Adding Gender to the Intersections of Disability and Caste: ........ccccceeeeuneennne 7

ili.  Aggravated discrimination and lower access to education and employment

II1. Are the needs of the Dalit persons with Disabilties addressed

adequately by the existing Indian legal framework?........cccccecececerecncnnnanes 9
i. Legislation on Disability Discrimination in India — RPWD Act ........cccceuu.en.... 10
i. Caste discrimination legislation ...........ccceeccuveeeviiieciieeeieeeeeeece e 11
iii.  Access to Education — The RTE ACt.....cccceerviiirieinieniieniieeiecneeeeee e 11
AT 031'010) (0} 74111 1<) 4| SO USRS 13
v. Violence: Caste and Disability — a Gender perspective.........ccceeuveeecrveeecreeeennen. 13
vi.  Access to public buildings and public Spaces.........ccccceeeeeieieccreeercieeeereeenen. 14
VI, HOUSINE ettt ettt ettt s et e s e s se e e e ne e s mnees 15
Vi, HEAITNCATE .. .uvvieiieeeeeeeeeeeeeee ettt e e e e e eaaarae e e e e e e e ee e snnnnens 17

IV. Conclusion and RecOmMmMeENdatiOnNS: ..cceeeeeeeeeseeeescccessocessocesssocsssscsses 18



1. Introduction

The recorded number of persons with disabilities in 1981 was about 13.6
million. In 1991 it grew to 16.3 million.! The number of persons with disability was
21.9 million in the 2001 and 26.8 million as per the 2011 Census.2 This is a
substantially high population. Although the 2002 NSSO data places that rate of
disability at 1.83% in India, the actual rate is much higher given that the WHO places
the world average at 10%.3

Persons with disabilities remain one of the most neglected sections of the
society, facing discrimination and stigma and lack of access to basic rights. This
marginalisation is further aggravated in caste oppressed communities who are already
struggling to own material resources for survival and well-being. Among the total
disabled population in India, Schedule Caste (“SC”) persons with disabilities were
49,27,433 and Schedule Tribe (“ST”) persons with disabilities are 21,40,763 according
to recent data from 2018.4 Despite this, the existing legislations and welfare schemes
for persons with disabilities have no provisions for SC, ST and other backward castes
(“OBC”) persons with disabilities.

Disability and caste are usually not discussed together in India. Work on caste
discrimination is seen as separate and distinct on its own. Similarly, the understanding
of discrimination due to disability in India does not include caste dimensions.
Disability literature locates the experience of disability mainly in relation to poverty
and rural / urban dichotomies, in the context of access to employment, education and
healthcare, completely ignoring caste.5 In both cases of caste and disability, gender
dimensions are further excluded.

In this policy paper we seek to examine the importance of the intersections of
disability and caste. Crenshaw’s seminal work on intersectionality developed the
understanding of the unique and aggravated forms of discrimination faced by people
at the intersections of two or more identities.® She argued that the marginalisation
faced by black women was not because of their single identities of race or sex, but
because of black women exist at the intersection of both race and sex which makes
their discrimination unique. Intersectionality is helpful in understanding multiple
identities of people and how they interact in the larger workings of society. In the
Indian context, the aggravated forms of social, economic and political exclusion are
experienced by Dalit and Adivasi communities and persons with disabilities. The

compounded identities of being SC/ST and having a disability creates a social group



that is not only far more vulnerable to violence but experiences aggravated
discrimination and deprivation that requires the formulation of specialized policy and
reform.

In this Policy Paper we argue that if we want to address the fulfilment of basic
social rights of employment, education, housing and health for the most vulnerable we
need to look at people from an intersectional perspective. Disability does not exist in a
social vacuum and is created and sustained by social practices and inequalities that
value different bodies differently. Addressing disability alone would not give us the
full picture of a person’s lack of access to employment or equal pay, and other
intersecting identities of caste, gender, religion etc all lend importance to the outcome.
Addressing discrimination due to disability needs to take into account the
intersectional experience and the aggravated form of discrimination that persons with
disabilities face due to their caste status and this understanding needs to be

incorporated in our law and policy response to disability rights.

II. Disability and Caste

The marginalization of persons with disabilities and persons from SC/ST caste
groups is the result of deeply embedded social and cultural beliefs that position them
as inferior in society”. Disability is generally seen as a “defect” in the cases of persons
born with disabilities and is also inextricably tied to the Hindu idea of Karma from a
past life — a categorization that is also the basis for caste discrimination in Hinduism.8
As Mehrotra explains, being born into a “good” caste is the fruition of having led a holy
life in a past birth, while being born into a lower caste is the suffering that is the
consequence of misdeeds in a past life.9

Under this rigid socio-religious complex, both caste minorities and persons
with disabilities are relegated to the margins of a Savarna (upper caste) dominated
society. Persons with disabilities are treated as undesirable burdens to the family or
treated as objects of pity and charity, dismissing their agency or potential as human
beings. SC /ST persons on the other hand are aggressively excluded from all spheres
of public and private life and treated as subordinate due their “impure” status and if
disability is added to these oppressions, it pushes the individual into a unique space of

vulnerability.:° Further, caste and tribe structures are also not simple and there are



complex hierarchies of sub-castes and sub-groups with distinctive dominant and non-
dominant positions.

Being from a caste minority and having a disability essentially means being
denied access to even those few entitlements that might have otherwise been available
under a single identity. For example, in the case of a disabled Dalit person who was
given a tricycle by the local government was unable to actually ride it through the
streets because local Hindu custom forbade Dalits from the using the roads in the
area.’2 The entitlements available to SC/ST persons may be rendered meaningless
given functional limitations of access and opportunities for those with disability .
Social and economic status of the family also determines the standard and quality of
care that persons with disability would be able to receive. In case of SC/ST families,
studies have found that the magnitude of chronic deprivation of the family directly
impacts the health, life-span and quality of life of persons with disability in the
family.13 They are frequently denied access to important medical facilities or timely
treatments that directly result in the acquisition or exacerbation of their disabilities.4
Negative stereotypes exist for both Dalits and disabled persons of being incompetent
and this impacts their ability to participate effectively in the workforce due to severe

social deprivation and lack of reasonable accommodation being provided.1s

i. Empirical Data on Disability and Caste

There is very little empirical work done on disability and caste in India. This
paper has undertaken the analysis of some data reports and analysis on disability and
its relationship with caste and gender.

G.C Pal in his study based on the data collected from the 2002 National Sample
Survey (NSS) shows that while the prevalence of disability in the general population
was 1.85%, it was at a much higher incidence of 2.4 % among Dalits.16 He argues that
there is a higher prevalence of physical, locomotor and sensory disabilities among
Dalits particularly Dalit males with the highest percentage of disability being visual
and hearing impairment. Factors like anaemia, pneumonia and low level of nutrition
play a prominent role in disability of persons from SC/ST communities.’7? Other
studies also make the important observation that the incidence of disability is highest
among SCs, particularly among rural male members of the SC community.!8 Despite a
higher percentage of disability among SC and ST, 89.1% of Dalits with disabilities and

89.8% of STs have received no aid/support from government programs designed



specifically for persons with disabilities because of unaffordability, unavailability by

personal means, or lack of awareness about such services and sources.9

ii. Adding Gender to the Intersections of Disability and Caste:

Women and transgender persons with disabilities exist at the intersection of
multiple marginalities of caste, gender as well as disability. If the discourse on
disability and caste is sparse, the research conducted on the positionality of Dalit /
tribal women and trans persons with disability is virtually non-existent. This is despite
the fact that SC/ST women with disabilities are routinely subjected to sexual violence
at the hands of both Dalit and upper caste men which makes them particularly
vulnerable.20 SC/ST women even with disabilities are expected to be economic
contributors to the household while also being some of the most deprived in terms of
social mobility, access to entitlements and education.2* Within the family they are even
more vulnerable because even within the minority caste groups, men with disabilities
prefer to seek non-disabled women as partners.22

Within SC/ST communities, women and girls are far more vulnerable due to
gender based discriminatory practices of Devadasi dedication and also more women
being forced into manual scavenging. Studies have shown that disability makes young
girls particularly vulnerable to dedication.23 For transgender persons from SC/ST
communities and with disabilities, the marginalization is even more.

Nilika Mehrotra points out importantly that there seems to be little dialogue
between Dalit, women and disability rights activists and scholars.24 She argues that by
taking caste and gender as structuring principles of existence of people with
disabilities, we would get a more clearer picture of their access or inaccessibility to

work, jobs and wages in an unequal society.

iii. Aggravated discrimination and lower access to education and
employment for people at the intersections of Disability and

Caste:

The Indian discourse and data on disability also suffers from the problem of
disability essentialism, that treats disabled persons as a monolithic group that
excludes their class, gender, sexuality and most importantly caste identities. This is

apparent from the data available on caste and disability which highlights that caste



categorization in data collection and surveys on disability is negligible or entirely
absent.

Existing data and academic research reveal a few incontrovertible conclusions.
There seems to be a clear and distinct relationship between the disability and
deprivation. When looking at economic deprivation i.e. poverty it is apparent that
though there is pervasive poverty among rural households with disabled persons, even
among them, SCs & STs see a higher prevalence of economic backwardness. 25

The impact of social deprivation among Dalits / Adivasis with disabilities is
apparent from their lower rates of participation in the skilled workforce, lower access
to benefits & entitlements, low rates of primary, secondary and higher education that
their upper caste counterparts. Another significant aspect of disability among
Dalits/Adivasis is the acquisition of disability and risks associated with living as a
disabled Dalit/Adivasi. Caste-based occupations usually assigned exclusively to Dalit
and Adivasi communities are inherently hazardous jobs such as leather tanning and
manual scavenging. The exposure to chemicals and the occupational diseased they
have acquired establishes the self-evident relationship between this type of caste-
based labour and risk of disability.2¢ Thus, Dalits are twice as likely to be employed in
hazardous working conditions due to their caste status.2? GC Pal also concludes that
the likelihood of becoming disabled is much higher among Dalit / Adivasi
communities owing directly to the lack of access to proper nutrition, sanitation and
unsafe work environments.28

Persons with disabilities especially in the rural areas are in more disadvantaged
positions. Persons with disabilities among STs have better opportunities for working
in household enterprises in the rural areas than their Dalit counterparts.29 A majority
of persons with disabilities who work as casual wage labourers in public work in the
urban areas are Dalits. But in the rural areas, higher percentage of Dalits with
disabilities are engaged in causal wage labour in work other than public work.3°
Mehrotra concludes that Dalits experience distinct discrimination and exclusion in
the labour market in both hiring and payment of wages and cites sample surveys that
indicate that Dalits are routinely paid lesser wages than non-SC labourers and
significantly less than the market wages.3* Urban women with disabilities see the
lowest rates of unemployment due to lower levels of literacy and a male dominated
urban labour industry. Mehrotra also notes that overall, rural Dalits experience severe

deprivation in the context of access to public spaces and facilities such as public



transport, markets schools, hospitals, etc. Apart from the fact that most public
transport in rural areas is not accessible, she points out that those with stigmatized
conditions such as leprosy are further prevented from utilizing these facilities even if
they are accessible.32 Only 2 to 3% of persons with disabilities receive any vocational
training at all, and most of them are from higher castes.33 SC & ST persons with
disabilities are routinely forced to engage in what is termed as “unproductive work”
such as begging or are considered “non-working”.34

A 2007 World Bank Report made key observations of the particular
vulnerability of Dalits and STs and found that the overall probability of employment
generally for men with disability is 1.8% while the probability of SC/ST men with
disabilities is only 0.13%.35 It found that a large barrier of access to entitlements among
Dalits and STs was the sheer complexity of the processes involved in claiming benefits,
social pensions or even certification as disabled and the access to social capital, levels
of education and awareness along with the existence of stigma are incontrovertible
factors unique to Dalits with disabilities.36

With regard to education, persons with disabilities have a higher level of
illiteracy at 52% as compared to the general population whose illiteracy is at 35%.37
The proportion of non-literate persons with disabilities is highest among STs (69 per
cent) followed by Dalits (64%). These are distinctively higher than the proportion of
non-literates among higher caste groups.38 Only 2.6% of Dalit persons with disabilities
have Secondary Education and 1.3% have Higher Secondary Education whereas 3.8%
upper caste persons with disability have Higher Secondary Education.39 This is telling
of the sociological factors that determine access to education for minority groups at
the intersections.

This is emblematic of the unique social deprivation experiences by poorer and
caste minority persons with disability and there is a clear need for governmental policy
on accessible and inclusive education to take into account an intersectional

perspective.

III. Are the needs of Dalit / Adivasi persons with Disabilities
addressed under the existing legal framework?

While caste may still be considered from the lens of gender, disability in India

is often not studied from the lens of intersectionality.4° Even our existing laws only



look into the label of caste (whether SC/ST) or disability (able-bodied/disabled). This
section will try to review existing legislation in India on caste and disability to examine
whether they provide any comprehensive protection for persons with disabilities from
the SC/ST community and analyse whether intersectional discrimination on the basis
of caste and disability has been addressed in the core areas of education, employment,

healthcare, housing and access to public spaces.

i. Legislation on Disability Discrimination in India — RPWD Act

It was only recently that the new Rights of Persons with Disabilities Act 2016
(RPWD Act) was passed by both houses in December 2016, replacing the old Persons
with Disabilities (Equal Opportunities, Protection and Full Participation) Act, 1996.

The RPWD Act was enacted to give effect to the United Nations Convention on
the Rights of Persons with Disabilities. The RPWD Act unfortunately does not refer to
persons with disabilities who are from vulnerable caste groups and hence would face
aggravated discrimination due to this. While it does address women with disabilities
and children, it does not address persons with disabilities from SC/ST communities.
It refers to SC/ST only twice. Section 60 provides for the constitution of a Central
Advisory Board and provides that out of the ten Members nominated to the Board, at
least one person each shall be from the Scheduled Castes and the Scheduled Tribes.
Similarly, Section 66 refers to the constitution of a State Advisory Board (“SAB”) and
also has such a requirement. Therefore, which the presence of members from the
SC/ST community is important in the Central and State Advisory Board for persons
with disabilities to address the intersectional experience of caste and disability
discrimination. Even these provisions have not been implemented. Only 12 out of the
24 states i.e. only 50% have even constituted the SABs.4! Out of these SABs, it is not
clear whether each of them has one member from SC / ST categories. With regard to
the Central Advisory Board, no information is made available about the Board’s
constitution.42

The RPWD Act has specific provisions on education, women with disabilities,
housing, employment and social security, but none of these provisions refer to the
aggravated discrimination that would be faced in access by persons with disabilities
from SC/ST communities. The only intersection addressed in the RPWD Act is with

regard to sexual violence against women and girls with disabilities and prescribes



imprisonment and fines for anyone who would “outrage the modesty of a woman with
a disability.” It also protects all persons with disabilities from all forms of abuse,
violence and exploitation, with specific measures to be taken by appropriate
governments, executive magistrates and the police. These measures include
establishing procedures for reporting violence against persons with disabilities,
creating public awareness, and ensuring that persons with disabilities have protection,

free legal aid, and access to disabled persons organizations.43

ii. Caste Discrimination legislation

The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989
was enacted to prevent the commission of offences of atrocities against the members
of the Scheduled Castes and the Scheduled Tribes. In 2015, certain amendments were
brought in which recognised acts of violence against SC/ST women as atrocities, thus
recognising the aggravated intersectional discrimination faced by Dalit women. There
have also been legislations prohibiting the devadasi practice, which is related to caste.

However, none of these caste discrimination statutes address forms of violence
faced by Dalit persons with disabilities. The PoA Act does not even mention disability,
thereby making the scope of application of the Act quite narrow in terms of disability
cases. There is, thus, a need to expand the legislation to include this intersection as

well.

iii. Access to Education — The RTE Act

Children from marginalised communities who already struggle to attend school
due to having to physical distance, segregation and discriminatory treatment, face
even greater difficulties accessing education when they have disabilities.44 The report
on intersectionality conducted by CLPR showcased the discrimination faced in schools
by learners with disabilities who were also Dalit/Adivasi. Learners with disability who
are girls, and/or from Dalit and Adivasi backgrounds are further excluded and lack of
adequate resources at the family level is a key factor that influences educational
progress of persons with disabilities.45

The Right of Children to Free and Compulsory Education Act, 2009 (“RTE Act”)

is the one legislation that addresses discrimination faced by children with disabilities



and children belonging to scheduled caste, but does not address the intersections of
children with Disabilities AND who are Dalit/Adivasi.

Section 3 of the RTE Act provides that the provisions of the Persons with
Disabilities (Equal Opportunities, Protection and Full Participation) Act, 1996 will
apply in the case of children with disabilities.

Section 4 provides that all children above six years have the right to be admitted
to a school in a class appropriate to his or her age for completing elementary education.
A majority of out-of-school children belong to disadvantaged communities: scheduled
castes, scheduled tribes, Muslim minorities, migrants, children with special needs,
urban deprived children, working children, children in difficult circumstances, for
example, those living in difficult terrain, children from displaced families, and areas
affected by civil strife, etc. This provision in the RTE Act enables these out-of-school
children to be admitted to an age-appropriate class and complete elementary
education.4¢

Section 12 provides that all private unaided schools shall admit in class I, to the
extent of at least twenty-five per cent. of the strength of that class, children belonging
to weaker sections and disadvantaged groups in the neighbourhood and provide free
and compulsory elementary education till its completion. A “Child belonging to
disadvantaged group” means a child with disability or a child belonging to the
Scheduled Caste, the Scheduled Tribe, the socially and educationally backward class
or such other group having disadvantage owing to social, cultural, economic,
geographical, linguistic, gender or such other factor, as may be specified by the
appropriate Government, by notification.4” The inclusion of children with disabilities
in Section 12 and 2(d) to bring them within the category of ‘disadvantaged groups’ was
done under an amendment in 2012. Thus, under the category of ‘disadvantaged group’
both SC/ST and disability is included.

In higher education, most state governments provide for reservation of seats in
Educational Institutions to Other Backward Classes, the Scheduled Castes and
Scheduled Tribes and for persons with disabilities, for admission into educational

institutions in the State.



iv. Employment

Caste-based discrimination in employment has been recorded in different
forms. It ranges from termination to verbal abuse, unequal pay and expecting
employees to do menial tasks on a regular basis owing their caste. Disability is also
cited as a ground for termination of employment or refusing employment.

The Constitution of India, through Article 16 provides reservation in public
employment to Scheduled Caste and Scheduled Tribes. Along with this, the RPWD Act
provides reservations of 4% of posts for persons with disabilities in public
employment. Reservations in public employment is perhaps the one area where the
intersection of caste and disability is indeed addressed. The category of caste is a seen
as a social category and vertical reservation, whereas disability is seen as horizontal
reservation, and therefore the posts of persons with disability are reserved horizontally
across the vertical categories, thus also providing for interlocking or intersecting
categories for SC / ST persons with disabilities.

Dalit and Adivasi persons with disabilities are in more disadvantaged positions
in the context if employment. In rural areas, where the situation is particularly bleak,
lack of basic skills gained through education restricts opportunities for vocational and
other training leading to employment. Access to employment also depends on social
capital, and persons with disabilities — and to an even greater extent those who are
Dalit/Adivasi — suffer from stigmatization and negative stereotypes that cast them as
unproductive and dependent.48 The low educational and employment status of Dalits
with disabilities in turn increases the likelihood that their households, whose limited
resources are already stretched, will face poorer living conditions and greater
poverty.49 Interestingly, the proportion of females who are engaged in economic
activities is relatively higher in the rural than urban areas.5° Further, within the niche
area of caste and disability, Dalit / Adivasi women and trans persons with disabilities

face even bigger hurdles in gaining access to employment.

V. Violence: Caste and Disability — a Gender perspective

Dalit and tribal women and girls with disabilities are situated at the bottom of
our social hierarchy. They are especially vulnerable to violence, performing the most

dangerous work and face constant threats of sexual violence from members of their



own community as well as from upper castes. Those with disabilities are especially
vulnerable to abuse and exploitation.5t

While there is legal protection for women in crimes of a sexual nature, the
protection does not consider the intersection of caste or disability. The PoA Act states
the punishment for atrocities of a sexual nature but does not address violence faced by
Dalit women with disabilities.52

The Protection of Children from Sexual Offences Act 2012 (“POCSO”)
introduced a range of child-friendly procedures and Special Courts to try child sexual
abuse,53 accommodations for all children on the basis of their age, and specific
accommodations for children with disabilities but makes no reference to children from
SC/ST communities facing sexual violence.54¢ In this context the Madras High Court
has held that if the act of an accused is an offence under the Protection of Children
from Sexual Offences Act (POCSO), as well as the PoA Act, the Special Court
established under the POCSO Act alone shall have jurisdiction to try the offender and
shall have powers to grant all the reliefs to the victim to which they are entitled to
under the PoA Act.55

A One Stop Crisis Centre Scheme has been established under the Nirbhaya
Fund in places across the country where integrated services—police assistance, legal
aid, medical and counselling services—are available to victims of violence.5¢ However
this scheme does not address violence faced by women with disabilities. In the Target
Group it states that “The OSC will support all women including girls below 18 years
of age affected by violence, irrespective of caste, class, religion, region, sexual
orientation or marital status.” Therefore, while this scheme supports women even
from SC/ST backgrounds who face violence, those women with disabilities who are at
a higher risk of violence are not even mentioned. Thus, we see that the intersection of
disability with caste in law and welfare programmes is completely neglected. What is
most glaring is that women with disabilities are already severely overlooked because
of their status, which makes Dalit women with disabilities rendered virtually invisible

in the discourse of law and policy.
vi.  Access to public buildings and public spaces

The legislative framework in India does not address the intersection of caste
and disability regarding access to housing, healthcare, public buildings and public

spaces. While some statutes may focus on either caste or disability, it is difficult to see



an inclusive law on both, including the Constitution. Art. 15 of the Constitution states
that there are shall be no discrimination on grounds of religion, race, caste, sex or place
of birth. It does not include disability as a ground for discrimination, thereby leaving
a gap to be filled in terms of discrimination laws even at the apex of the Indian legal

system.
vii. Housing:

India has the highest number of people displaced from ostensible ‘development’
projects — over 70 million since its independence (1947).57 Of those displaced, 40 per
cent are indigenous/tribal peoples while 20 per cent are SC/Dalits.58 SC/Dalits,
including women, regularly confront discrimination and violence while trying to
access housing and land. They own the lowest percentage of land in rural India
(9.23%).59 In many villages, Dalit settlements are located on peripheries without
adequate access to basic services. Access to housing and land by SC/ST persons with
disabilities is even more difficult as they are more marginalized.

‘Adequate housing’ is not merely the provision of shelter in the form of four
walls and a roof but also includes fundamental elements necessary for individuals,
groups, and communities to live adequately, and with peace, safety, security, and
dignity, as elaborated by the Special Rapporteur on Adequate Housing®® and the
General Comments of the UN Committee on Economic, Social and Cultural Rights.
The human right to adequate housing is also integrally linked to a range of other
human rights, including those required for the fulfilment of an adequate standard of
living.

Although India has ratified several international human rights instruments,
which mandate the guarantee and protection of the human right to adequate housing,
there is no legislation guaranteeing the right to adequate housing. The courts have
however expanded the scope of the right to life under Article 21 of the constitution to
include the right to shelter and housing. The Supreme Court has held in a spate of
cases that the right to life includes the right to live with human dignity and all that goes
along with it, namely, the bare necessaries of life such as adequate nutrition, clothing
and shelter over the head and facilities for reading, writing and expressing oneself in
diverse forms, freely moving about and mixing and commingling with fellow beings.6!

The Supreme Court has in several judgements recognised the right to shelter

for the Schedule Caste and Schedule tribes. The appalling housing conditions of



Scheduled Castes and Scheduled Tribes was judicially taken notice of by the courts in
Kasireddy Papaiah v. Gout. of A.P. where the court held that "The housing conditions
of Harijans (sic) all over the country continue to be miserable even today is a fact of
which courts are bound to take judicial notice. History has made it urgent that,
among other problems, the problem of housing Harijans should be solved
expeditiously.”? Similarly, in Chameli Singh v. State of UP%3 a case where land was
acquired to provide housing for SC/ST persons, the Court held that “Want of decent
residence, therefore, frustrates the very object of the constitutional animation of the
right to equality, economic justice, fundamental right to residence, dignity of person
and the right to live itself. To bring the Dalits and Tribes into the mainstream of
national life, providing these facilities and opportunities to them is the duty of the
State as fundamental to their basic human and constitutional rights”. It held that
providing house sites to Dalits, Tribes and the poor itself is an unsolved national
problem where their needs remain unfulfilled and the urgency continues to subsist.

In State of Karnataka v. Narasimhamurthy the Supreme Court held that
right to shelter is a fundamental right under Article 19 (1) of the Constitution and
to make the constitutional right meaningful to the poor, the State has to provide
facilities and opportunity to build houses and acquisition of the land to provide
house sites.®4 In Shantistar Builders v. Narayan Totame, the Court directed the
government to implement and monitor a scheme for builders to provide housing for
those belonging to the weaker sections.5 The Court directed that the Central
Government should come forward with appropriate guidelines to indicate who
would be included within weaker sections of the society and noted that it has
become impossible for any member of the weaker sections to have residential
accommodation anywhere, especially in urban areas. It held that a reasonable
residence is an indispensable necessity for fulfilling the constitutional goals and
should be taken as included in 'life' in Article 21.

While there have been judgements where the right to housing especially for
the poor and the SC/ST community is recognised, there is no such observation
made for the need for housing for persons with disabilities. The RPWD Act only
provides for 5% reservation for persons with disabilities and women especially in
all schemes for allotment of land.®® Hence, there is a need for a comprehensive

housing rights legislation that would address housing for the most vulnerable,



especially persons with disabilities, SC/ST persons and those at the intersections

and to ensure that they do not face discrimination in access to housing.

viii. Healthcare

The linkages between group identity and health assume importance if we look
at the level of deprivation of each group in comparison with other dominant
communities and link access to health care with discrimination and isolation.®7 For
persons with disabilities, access to health care is extremely limited, even for those from
upper caste and OBC groups. Studies on health status of SCs and STs show that
children from Dalit and Adivasi populations faced higher risks of mortality as
compared to the Non-SC/STs. These disparities were noticeable in all states except a
few such as Assam, Haryana, Himachal Pradesh, and Jammu and Kashmir.®8 Studies
have revealed that the nutritional status of Dalit and Adivasi women and children in
India is relatively poor.69 The disparities in health status and healthcare access of Dalit
and Adivasi children as compared to other groups is largely linked to the practices of
untouchability and discrimination against Dalits.70 The morbidity and health care
burden of Dalit women are higher than others due to their lower access to healthcare
services.”! If the discriminatory facets of Dalits with the disabled are combined, it can
bring to light the particularly disadvantageous position that they find themselves in.

There is no overarching legislation guaranteeing the access to healthcare in
India. The RPD Act provides that the government shall take necessary measures for
the persons with disabilities to provide free healthcare in the vicinity and barrier-free
access in all parts of Government and private hospitals.”2 There is no similar legislation
for access to health care for SC and ST persons. There have been Supreme Court and
High Court judgements expanding the right to life to include the right to health care
under Article 21 of the constitution.”3 While this is important, even these judgements
do not take into account the discrimination faced in access to health care by persons
with disabilities or persons from SC/ST communities and especially at the

intersections, SC/ST persons with disabilities.

ix. An overarching Equality and Anti-discrimination law needed
All of these legislations show that the intersectionality of caste and disability
and further gender is not addressed in our existing legislations on disability rights and

caste discrimination. Thus there is a need for an overarching anti-discrimination law



that would address intersectional discrimination which is more aggravated and which

reflects the lived experiences of people in access to housing , employment, welfare

measures, education and other needs. Since there is no existing legislation on health

care and housing, such an anti-discrimination law would be useful in ensuring that

persons with disability and from Dalit /Adivasi backgrounds and from other protected

grounds would not be discriminated in access to such services.

IV. Recommendations:

In light of the above analysis, the following recommendations are proposed:

1)

(ii)

Comprehensive Data needed on Disability and Caste: Empirical
research and data collection is required to understand the full scale and
depth of the socio-economic deprivations faced by Dalits / Adivasi
persons with disabilities. After the last census in 2011, the Ministry of
Statistics & Programme Implementation (MoSPI) has published a
Profile on Disability in India in 2016. The Census and MoSPI Report
however fail to provide any information on caste and disability. The
central and state data collections agencies should undertake a
comprehensive survey on persons with disabilities from SC/ST
backgrounds, OBC and other caste groups to record how disability is
acquired, the number of such households and disaggregated data based
on the different social indicators so that there is a macro level picture on
caste and disability. Data on women and transgender persons with
disabilities belonging to Scheduled Castes and Schedule Tribes also
needs to be collected, especially in the context of vulnerability to gender

based violence as well as social inclusion.

An intersectional approach in Policy and Welfare Schemes:
Information regarding the socio-economic demographics of such
vulnerable groups is crucial to formulate and implement meaningful
policy reform and welfare programs. The data on disability and caste
should enable policy reform so that welfare measures and schemes of the

government are framed from an intersectional perspective. Policies and



(iii)

(iv)

schemes on employment, access to basic and higher education,
healthcare, housing, social security and other measures should be
reviewed and should incorporate a strong intersectional focus. This will
need greater budget allocation to ensure that the most vulnerable get

access to such policies.

An Over-arching Anti-Discrimination Law Needed: Currently,
there is no legislation that addresses the aggravated discrimination faced
by Dalits /Adivasis with disabilities and people at the intersections of
other categories as well, such as Dalit women, transgender persons with
disabilities etc. We need to enact a comprehensive anti-discrimination
legislation that not only addresses intersectional discrimination but also
prohibits discrimination in the areas of education, employment,

housing, health, public spaces and social security among others.

Need for Social movements to work together: One of the main
reasons why intersectionality is not recognised is because social rights
movements across categories often do not work together as closely as
they should. The anti-caste movements in India and disability rights
movements need further dialogue between them. Given the general lack
of qualitative and quantitative literature on the intersections of caste and
disability in India, it is imperative to increase social awareness and
encourage discourse on the issue. There is a need to increase awareness
about the high incidence of disability among Dalits/Adivasis due to poor
nutrition, health and hazardous working conditions and the barriers to
their social and economic inclusion. Finally, academic and non-
academic studies and discourse should be encouraged to build

knowledge and catalyse social and developmental reform.
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