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1 THE SUPREME € OURT OF INDLA i
COIL DRIGINAL JURISOICTION
WRIT PETITION ((IVIL) NO3E2 OF 2013
I THE MATTER OF: -
INDEPEMDTNT THOLIGHT PETITIONER
YERSLS
THE UNIOM OF IMCHA RESFONIIENTS

WIUTTEN NOTE ON BEHALF OF THE UNION OF INDLA, EY SENIOR
ADVMCATE, RANA MUKHERTEE -

PART-A
{55LE
In the present case, the primary 1ssue which falls for determination of this
Hoa'ble Cowrt §s, whether the Bxeption 2 1o Section 375 of tee ngdian Penal
Code (TPC) fwhich was added vide Criminal Lasr (amendment) act of 2013)
wlhich provides a blanket protection o a oo feom being charged with rape
of His wife who 15 'l wnder 15 pears of age (whe is, in other words,
hetween the age of 15 - 17 years} in respect of sexual mtercourse ot seomal
acts done within the confines of his mantal relationship with ber, is
arbiteary and unreasonable in its separate dassificarion of a “married girl®
based on age and thereby falls foul of Artdele 14, 15 and 21 of the
Constitution of mdia, '

The Petifioner has raised (his issue particularly i view of the Fact
that in @l other statutes perianing oo sexnal offences/ offences against
wiennen, the age of "free mm:['nr“ is the age of majority i.e. 18 years and a
“child (in respert of a femaled 13 described 2z one below 18 years of age,

Therefore, 1t 48 their contenton that the Legislatuce in amending
Sectiom 375, [PC, and by canrjné out an exception vic-aviz “married girl
betwern 15 - 17 vears” has peovided ne protection in the form of a l2gal
remedy in the event marrled girls in the said age-proup become victims of
ezl assault andgor rape within the confines of marriage along with a
punishiment to act a5 a deteccent,

PART-E

The following is a Comparative Chart ou the Statutes which seel: to prolect
a 'child" / a woman frter alia from sexual offences/offences and other
rights, where their “age” is 3 detecminative Factor:
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T Smtute

of Child

Prohdbitien  of  Child

barTiage Act, 200G

Fréamble, an AL 10|
Lite
of
child
tor

proeade i
prohibdtion
solemnisarion o
ourciges  and
tnatters oL
therewith or  incldental
rherst,

sectlon 2(@) - "Chald™ |

wha,...if & [emale, has oot
copipleted elghtecn vears
of agal,

Section 2f} - Mino:
Minor means & pPerson

"Child means o person |

T Preamble & nemmton | Aeeof

I 18 oy

hao, uncler the
priovisions af the
Majority Acr, 1873 iz W
be deemed nol 0 have

artained his majorily,

Majoriry,/ Consent

The Hindu Metriage Act,
1935

Preamble;

An Act to amend and
codify the law reladng to
Tarriage wnony Hindus.

Secthm 5 - Conditions
for a Hindu Martiage:

&fiid] the hrideproom has
completed  the age of
Hride, The g lohiteen
vewry gl the lime of

murringe.

Lwenty-ome vears and fa |

18 }'EELFE.

|'1'ELE Protection  of
Childeen  fromy  Sesmual
Lﬂﬂeuces Act, 2012

! Preamble:
An Art  to profect
children from offences of

18 vears
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| savual pesandr, sesual |
o and
pernography and provide
for  establishment of
special Cowrts for trial of
such offences and [or
I connecied

lirazzmeant

it e
therewith or incidental
theretn.

Section 2(1)(d) = Child:
Child 1means any persor
el The age of elghteen

| yeirs.

relating o children
alieged and found ro he

in conflict with law and
children m need of care
an protection by
viterid o theic basic
needs
care,

through proper

protection,
developmetl, Lreabment,
soclal re-integration, by
adepting a child-friendly
approach in  the
admdicaton and
disposal of matters nthe
best interest of children
and for thedr’
rehabilitation  through
processes provided, and

institutions and  bodies
pstablished, herelnunder
and for matters
econnecled therewlth or |
neidental thereto.

B |
The Juvenile Justice | Preamble: 18 years"
{Care and Protection of | Ao 4ct o conselidate

Children) Act, 2G15 arl  apend  che  Jaw
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Section 2(12) - Child:
"Child means & person
who has nor complerad

eighreen years of age.”

The
Women [rom Domestle
Vielence Act, 2003

The Muslim Persomal
Law {Shariar)
Application Act, 1937

Protection  of

Preatnble;
A oA e provide for

mare effective protectan
of the rights of wonien
puprantesd  wmler  the
CensHrution who oare |
victims of violence of any

kind ocrurcing within the

| Imcldental thereto.

| Aoprieved person Tenes

farpily aod or neatfers
connected therewaith oOr

[ Section 2ia) - Aggrieved

persnn:

ANy woman wao is, or has
been, in #  domeste
relationship  with  the
respondent  and  who
a][:age.s to hawve besn
subjected to amy act of
domestic violence by the
respondent.

Section 2(h) - Child:
Child means any person
below the age of eighteen
vears and ncludes any
adopled, step or Foster
child. -

14 years

Freamble:
An Act Lo make provision
for the applicadon of the

Muslim Pecsonal Law
(Shariat] to Muslims

16/18 years
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TSeciion 5 - Grounds o7 |

decree for dissolution of
EIATTIR

“wild that she, having
hesn given In marelage by
her father or other
miardian  before  she
attained the age of
| sixteen vears, repudiated

(he  marriage
attaining  the age of
pightesn years"

before (.

The Indian Penal Code,
1860 {as amsnded in
013

Section 375 - Rape:
Sisthhe - With or withour
het consent, when she 1=
under. sighteen years of
B

| Explanation 2 - Consent
| means an  uneguivocil

valuntory AgrEEMENT
| when

| words, FEsTUCES OF any

P woman by

| form verbal nrnn:l-verhnl'

, Cormeonicatoc,

| commumicabes

in the specific sexval act;

i willingness b purﬁﬂpal:tl

 Bxceplion 2 - Sexual
Intereonras or sexmal acks
by A man with his owm

ij.fu, the wife not being
under fifteen vears of

Bie, i3 not rape

Guardianship & Wards
Act, 1850

Irreamhle:
An A0 b consolidane

Mards,

and amend the law
relating to Guardian and |

15 years - for an -
unmarried glrk; |

And

15 years - for a
mnarried girl

18 vears
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: Secmion 9(1) - Milnor:
| Minor means = pE‘l.'-SI.'.II:'I-I
wnder the
| provisions of the Indian
| | Majoriry act, 1875 (9 of

L&75), 15 to he desmed
not to hawve attamed his

| | majarity.

wha,

PART-C

LAW COMMISSION REPORTS & OTHER DOCUMENTS

1. In the 84" Law Comrnission Report (dared 252 April 1960) (Annexed
@ Page 24 w 43 of | P PB) on “Rape and Allied Laws", in Chapter X1 on
Rape of Girls Balow Minimum Age containing ite discussion on ' foredse In
mitnimur age’, obhsereed s follows;
“The minimurm age of marniage now kiid down by low (ofter 1878} is
1B vaars in the cuse uf'll‘x_smmrs and tha relevant clouse aof Section 375
should refect this changad attitude. Since marviage with a givl baliaw
18 years s prokibited (though it is not void ws a matter of personal
few), sexual prrerconrse with a gird kelow 18 years should alro be
prokiinted. "

The Commirtes considered the following chart (@ Fage 38 of |y P FB)
for comparisen and analysis:

[ Year Ape of consent | Ape mendoned | Minlmum age of
under Section | m the Exception | marriage under
375, fifthly of to section 375, the Child
= PC [PC Marriage |
Restraint Act,
19249
1860 | 10 vears 10 years .
18491 ' 12 vears = 12 vears -
1925 14 years 13 vears .
lazq 14 vears 13 years 14 vears
 1o40 L6 years 13 vears 15 years
1978 16 vears 15 Vears 1B years

Classificarion of Offences @ Page 481 -482
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2. Inthe General Assembly Declaration on the Elimination of Viokence
against Women, 1993, Article 2 contained thersin recognized “mwariral
rape” to Be an offence against women,

Artiche 2 reads as under;

"Article 2: Viplence against wormen shall be understood to ERCOMYILS,
but not be limited to, the following:

(o) Physical, sexual and psychological violence occurring in the family,
ircluding battering, sexual abuse of female children in the household,
dowry-related viokence, marital rape, fernale genital mutilation ancd
other traditional practices harmful to women, nov-spousal violence
ard vislence related to exploitarion

i) Physical, sexual dnd psycholagical vielance occurring within the
general communiny, including rape, sexual abuse, sexual harassment
and intimidation at work, in educational institutions and elsewhere,

trafficking in women and forced prostitution;

fch Physical, sexual ond psychological violence perpetrated or
condoned by the Sare, wherever If occurs.”

3 In the 1724 law Commission Report (dated 25* March 2000)
{Annexed & Page 44 to 64 of WP PR} on "Review of Rape Laws", the
Committee while considering the suggestion of NGO Sakshi to delete the
gald Exception to Section 375 of FC concleded by saving that such an
amendment / deletion would amount to excessive interference with the
mariial relatonshlp (Page 58],

Paragraph 3.1.2.1. @ Page 58 reads as under:

*3.1.2.1. Representatives of Sakshi wanfed us fo recommend the
delerion of the Exception, with which we are unable o agree. Their
reagoning runs thus; where a hushand causes some physical infury to
fis wife, he is punishable wnder the appropriate offénce and the fact
that he is the husband of the wvictim (5 not an odenuating
circumstance recognised by awy IF 50, there 5 no reason why
concession should be made in the matter of offence of rape/sexual
assault where the wife happens to be above 15/16 years, We are not
satisfied that this Exedprion should be recommended o be deleted
sirtce that may amount to excessive inferference with the marital '
relationship.”
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4, In the 13* Report OF Parliamentary Standing Committee {dated 29*

November 2005) {Annexed @ Page 524 to 544 of Vol. Il on the Prevention

of Child Marriage BilL 2004, inter glia the following recommendations
were made by the Comminep:

i} The Committee has obsorved that there are different
definitions af “Child™ fn diffaverit statutes which may in comparison
with the definition of children in the proposed legishation, cause
anarnaly and confusion as to which defimition ls more appropriate,
Citing an exampie of the Indian Fenal Code which renders @ married
girl child of 15 years mature enough to give her consent for sexual
intercourss, the Committes has found it absurd and contradictory
thut while & married givl child as per the Indian Peral Code (s guite
miature while on the other harmd, a girl married ar an age of 15 years
will still be a child as per the proposed legiskation. The Committee has
therefore recommended for amending the Indian Peral code to

remove any anomaly and bring the two legisiations in parity with
each arher,

fiily  The Committes has foumd that rendering a child marriage
voidable af the option of amy contracting party would cause further
complications considering the social pressures and mindset of the
peoms belonging to lower strara of soclely who may have inkiisions
ta be subjected to court’s proceedings. The Committeés has therefore
recommended rthat a child marriage showld be rendered void ab -
initio. @ Page 543, Vol. 1T

3 In the 167 Report of the Parliamentary Standing Committee of Rajya
Sabha [(Anmexed @ Page 473 to 547 of Vol ‘I, the following
discussions/observations were made: .

“2.6.9 The Committee, thereafter, took up Section 375 of IPC, which
deftnes ‘sexual assault, The Home Secretary pointed out that the
amendment widens the definition of ‘sexual assault, which 5
comprehensive and, in his opinion, there is agreement of almost all
parties on the lsue. He clariffed thaf, by and large, the provision [z
the same as the previous p'l-"ﬂ'm’jfﬂﬂ.t The change has been made in
the first part, Another change has been made in the age of consent
which has been raised to 18 years.

2.6.10 A Member of the Compmilrtee felt that even though the age of
wifie has been increased from 15 years o 16 years, It Is still below the

¥
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stipiulated age of 18 years for the girl to marry under the Prohibition,
of Child Marriage Act, before which the marriage is considered 10 be
a child marriage and can be declared wold af the Instance of any of
the couple. Even in the case of Prokibition of Child Marriage Act, if
the grovm is below 21 vears of age and the bride is below 18 years,|
the marriage is voidabie at the option of either of these two who were
children ar that rime. He viewed 21 that there is also a need to have
cansigency in daw and warted to know as to why it i5 16 years and
nat I8 yeurs, '

2.6.11 The Home Secretary concedad that the provision indicates the
practical realin: He mentioned thar the marriage of a girl below 18
years of age & vwoidable amd nor vold ab inifip. There dare numeraus
marriages where the gir has been below 18 years of age. Therefore;
unless there is a provision all those marriage would become ilegal
ard punizhakle

Page 394-395, Vol. IT

58 Section 375 of [PC

5.9.1. While discussing about Section 375, some Members felt that the
ward rape’ showld also be kept within the scope of sexual assault. The
Home Secretary clavified that there is a change of terminology and
the offence of 'rape’ has been made wider. Some Members also
suggested that somewhere there should be some room for wife to fake
up the issue of marital rape It was also felt that no womar takes
marriage $0 simple that she will just go and complain blindly. Consent
rnmﬂage:mmhmmfmnﬁammu#nﬂﬂemfﬂh
that the marital rape has the porential of destraying the institution of
marriage. The Committee felt thal if @ worman is aggrieved by the acts
of her hushand, there are ather means of approaching the court. In
India, for ages, the family system has evolved and It is moving
forward. Family is able to resolve the probloms and there is also a
provision under the law for cruelty against women, It was, therefore,
felr thar if the marital rape is brought under the law, the entire family
system will be under great ;mu: and the Committee may perhaps be
doing move injustice. Some Members also suggested that the age
mentioned in the exception to the Section may be raized o 18 years
from 16 years. The exception provides tha! sexual intercourse or
sexual acts by @ man with his own wife, the wife not being undar 16
vears of age, is not sexual assaull. The Home Sacretary, 48 responding
o rhusuggaﬂfmsmmimﬂthrdﬂlmmh}'nﬂzmﬂmmzmrmgﬂ
in thousands In different States would be outlawed. One Member
again suggested that for the words ‘with or without the other person’s

s
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consent, the words “with or without the compiainant’s consent’ may
be used. The Comtmitres, however, felt that by using complainant, a
proper missage will nat go and existing formulation may confinue,

' i@ Page 421422

5.07 Clause 5 (Sections 375, 376, 3764, 3768, 376C 376D and
376E of IPC) ,

2071 This clause segks to-substirute Sections 375, 376, 3764 and
3768 by Sections 375, 376, 3764, 3768, 376C and 376D of the Indian
Penal Code replacing the offence “rape” by “sexual assault” to make
the offence gender neutral and also to widen the 58 scope of the
offence. The age for consent has been raised from 16 years to 18
vears in sexual assaul, It was also proposed in the Bill to raise age of
wifie from fifteen to sixteen years in the exception for sexual aszaulf,
The Commiltee took note that the Ordingnce made further
amendments to the provisions as contained in the Bill and alto
brought In some new Sections. The new Sections in Ordinance provide
for punishment for causing death or resulting in persistent vegetative
state of the victim, punishment for sexual assault by gang, and
punishment of deaths for repeal of fenders.

Page 431-432, Vol II .

E

&, In the 15* Lok Sabha Parflamentary Debate dated 19.03.20135.
(Annexed @ Page 488 to 503 of Vol I}, for consideration of Criminal Law
Amendment Bill, 2013, Professor Saugata Roy (@ Page 499) put forth
amendment 7 & & (o increase the age to 18 yvears.

The said amendment was negated.
PART-D
RELEVANT PROVISIONS OF STATUTES

Prohibition of Child Marriage Act, 2006
Section 2. Definitions.

i} “Child™ means a person wha, if @ male, has nof completed rtwenfy-
one years of age, and if a female, has not compileted eighteen years
of age; "
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Settion. 3. Child macriayes 1 be vaidable at the option of contracting
party befing a child,

(2} Bvery child marriage, whertier solemiised before ar after the
CORERIENCEMERT of tHix Ac® thall he voidakle at the oprian of the
CORITRCNAG ity wha was @ chitd ar the tme af the marriage:
Pravided that @ petition for annaling a chiid marriage by e decres of

Ruilicy iy b filed In the district court onty by @ contracting pary o

the martieige wha was a child ae the rin af the marrioge.

122 JF at the dima of fittey a pelition, the patifionar (5 4 minor, the
pedition may e filed through his or her guardian or next frend alorey .
with the Child Mareiage Mrahibition cficer, {30 The petition wnder this
section may be (iled ot gny hime by Iafiara tha child filing the petton
foumpletes fwer paars of gitaimng moiorice:

£3) The petition under this section may be fled af any fime bt before
the child fiting the petitian completes hva years of attaining maeriny.

i4] While groving @ decree of nudity urdvr Lhis section, the disirict
court thall make an order directing bath the partias o the marriuge
arid their purents oF thelr guardians fo #etum fo the ather party, his
or her parents oF quardian, as e ease may by, the money, waluahles,
arrentents and other gijls recerved on tha occasion of the marriags
dy tham) from the other stde, ar an artownt equal to the value of such
vatlugehies, ormaments, ather gifts and money: Provided thar no order
wrtar this secrion shall be passad undess the concerned parties have
bean ghaen notices Lo appear befire the distvicn court and show cougs
why such ordar should Rot be possed.

Section 6. I.egithnau:s-'él' children born of child marriages,

Motwithstamding thiat a child marriage has beer armulled by a decree
of nullity under section 3, &very child be gotten or concetved af such
mcirrioge before the decree is muds, whether born kefare or after the
commenceten! of this Act, shall be deamead fo be o lagitoute child
far ail prFeoes. '

The Protection of Children from Sezual Offences Act, 2017
Starement of Objects and Beasons

Preamble-

AR Act 1o protect children from offerces of soawl asaul. sesarg)
harasstment and porvography and provide for astablishment of
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Special Courts for trig) nf‘suf}:

affences and for marters connected
therewith or incidental therarg,

Seciion 3 - Penetratjve sexual ussani

section 6 - Punishment for aggravared Pencirative sexnal assault

Seciian ? - Besual assault

section 8 - Punishment for sexyg assauly
Section % - Aggravated sexyal Assaylt
Seclion 11 - Sexmal harassment

section 12 - Punishwient for sexual harassment

Sectton 42, Alternate pundshiment:

Where an act or cmission constitures qn affence pundishable under this
Atband alrg under secrion 1664, J4A, 3548, 3540, 354D, 370, 3704,
A75, 376, 376A, 3760, 378D, ITEE or saction 509 of the Mmdian Penal
Cowe, MRen, notwithslanding ::;'.r:}rn'nnq contudngd i gry fuw for the
time baing i force, the offonder found quality of such affence Shall
be liable to punishment under this Act or under the Indian Penal Caci-e

as provddes for purtshiment which is greater in degres
Section 42A. Acl not in derogation of any other law:

The provisions of this Act sh:qlrbe in gddition to and net in derogation
af the provisiens of amy ather law for the time Feing i force grd, in
case of any inconsistency,” the provisions af thiz Act shall have
overrtding effect on the provisions of any mick Law to the exfent of the
IRConREishamoy.

The Hindu Marrlage Act, 1955
Section 3. Condition for a Hindon Marriage. -

A murriage may be solemnized betwaoen amy two Hindus, if the
folicwing conditions are fulfilled, nawmake:

A1tk the bridegraom has complered the age of twenty-ong years and

the Bride the age of eighteen years at the time of the marriage;
Section 12: Voldable Marrfapes.

{1} Awy rarriage solemmized, whether before or after rhe

epmmencement af thiy Act, shall be voidabie and may be anrulled By
a decree of nullity an @y of the following grounds, namely
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(Lt el the vonsist of the petitioner, or where tha consent of
thie guaredign in marriaga of thee petitianer was required wnder
SCTfon 5 as i stong imthediately before the commencerment of
Iie Chald Mareigge Rosreaime iAmerndment) Ack IH78, the
COMSERL OF 20Ch aiardian was obtaimed by force or by frawd a5
[0 e notuwe of the CEFdnn or oy o any material faoh ar

CIrCUMENNeg COnceEriing g respondenl; OF
Section 13: Diverce,

(2l A wife may alio prosead 9 petition for the dissoludion of her
MRS by & decree of divaroe o die proung-

(M) that her muaeriage fwhether consummatad or fot) was
stlemnized before the arratmad the e af [iTeen pears and sha
s repudioted the morviage affer attaining that age but
befire wttairing (he agn of eighleen vears.

Section 16. Legitimacy of children of void and voidable marriages.

(2} Where o decree of nuility is granted In rézpect of g voldabile
murriage urder Saction JE,' arny’ child begarten or conceived before
the decrae iy mada, who would have bear e iegiimate child of the
parties to e marrlage if ar the date of e decree it had bean
dissolved instead of baing amulled, shal be deemed to ba fhopr
legitimete child notwithstunding the decree of mailify

Section 18, Punishment for confraventlon of certaln other conditans for :
i Hindu tmarriage.

Evary perion who procures o marriage of hirself ov herself or to ha

soietinized under this Act in contravertion of the conditions specified
10 cloneses (1i5), (el and fur of Sectlon 5 shall be punishakble-

il iv the case of @ mnrrmémmrz of the condition specified n clayse
i) of Section 3, with Smiple frprisaament which may extend fo

fifteen days, or with fire which may exterid fo oma thowsghgd FUpeEs,
ar with hath;

(B in the case of g comtraverttion of the condition srecified in clause

fred or clause fv) of Sertion 3, with simple imprisonmment which mzy

EATENLL 10 one Miomth, or with fine which may exlend Lo ome fhowsgrn)
Fupaes, or with horly
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Indian Pepal Code, 185940
A5 per Ovdinance of 20173
Sictign 375 - Raps

Sithily.-With v withour hey vonsent, when sHe 5 under elgiteen
veurs af dge.

Exception - -Sexwal Miercowrse oF coxusl aots By 2 pan with Bis own
wifk, the wife not Deing under siatean yeary of age, 5 not sexal
aarat,
Ay prer Crimina! Lyw Antendment S 2013
Secrion 3%5 - Rapre
Siattie--With or withow! her consenl, when she 13 ynder mixfeen yeary
0f i I o

=

Exception 2 - Sexpal intercourse or sexual acts by a e with bis man
wifie, thiz wifie not being wnder fifteen wears of age, (s nof Faps

Indian Penal Code, 1890
[Ax amended b Crimingl Amendmert Act of 2013 we f 3-2-2013)

Serton 3 544 - Sexual harassment and uuuishma;r for sexwul harassment,
sectlon 354E - Assault or wse of criminal ferce 1o woman with intent to
disrobe.
Sectlon 3T0A - Exploitation of a tgafficked person
Sectiom 375 -~ Rape

"A man i seiid e commit "rape " iF he-

(u) penelyates kis penis, to ary extent, (nto the vaging, mouth, urethra
ar auus of @ worman or makes her (0 do oo with him or way other
parsan; or %

{h) fnzerls, fo any extent, any object oF a part of the body, not beirg
the penis, inte Jhe vaging, the ursthra oF anus of 8 woman oF makes
Har e do soowith him or any ofher person; or

fo) manipulates gy part gf tha oy of @ woman 50 as fo cause
penetration ko the vaging, urethra, anus or @y part of body of such
wotan or makes her to do so with fom o am orher person; or

fll applies his mouth fo the vaging, anus, wrethra of @ woman or
muakes her o do 50 with kit or army other person,
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under the circumstances falling under amy of the following seven
descript o~

Flirsr.-Against her will
Secondiy.--Without her consenr,

mi-l'ﬂf]-'.— With her consent, when her conzent has been obtained by
puilting her or any person in whom she is interested, in fear of death
or of b,

Fourthiy.~With her consent, when the man knows thal ke i3 not her
husband and that her consent (s given because she believes that he is
another man to whom she iror believes hersell to be lawfully married,

Fifthly.-With her consent when, at the time of giving such consent, by
reason of wrsoundness of mind ov intoxication or the administration
by him persomally or through another of any stupefying or
unwholesome substance, she is unable to understand the nature and
consequences of that to which she gives consent.

Sixthiy.--With nr'mlhnﬁl' her consent, when she is under eighteen
years of age.

Seventhlv.—When she {5 unable to communicate consent.

Explanation 1.--For the purposes of this secrion, “vaging” shail also
inciude labia majora.

Explanation 2.-Conssnt means an unequivocal voluntary agreement

when the woman by words, gestures or amy form of verbal or ror-
vertal communication, communicates willingness to participate in the

specific sexual act:

Provided that a woman who does not physically resist to the
act of penetration shall not by the reason only of that fact, be
regarded as consenting to the sexual activity.

Exceprion 1.--A medical procedure or intervention shall not constifute
rape. P

Exception 2.-Sexual intercourse or sexual acts by a man with his
own wife, the wife not being under fifteen yvears of age, is not
rape. '
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PART-E
CASE 1AWS

<. Charanjit L] Chowdhary v. Union of india, ATR 1951 §C 41 @ Para 11
Fazl Al [} ]

2. Ram Krishna Dalmis v. Justice SR Tendolkar, AR 1058 5C 538 @ Para
LI

3. V.C. Shukla =, State (Delhi Administration], (1980 Supp SCC 240, Para

11 a@ Page 230 .

4. Government of AP v, P, Laxmi Devi, [2008) 4 50C 720 (3 Page 727
YGE. A5 observed By the Privy Cowncll in Shell Con of Australiz ».
Federul Comrnr. |5II||| TerxetlIon _Irf_lf||_'1'j A E.-"E]QFID ..".uliI ERt R.IE'[l' G671 I:PLH.-IJI |
SEAT T pBae) ety

~unlagy i bacomes 'i!mr' bevard reasonable doukd that the
wyui'r:-!am in question ransgresses the limits faid dewe by the organic

L af the Conghitution, it poo? ke @lowed [0 stand as the e
expression of the rafonal will..."

&7, ilence If v views are possiblz, ohe making the provigon in the
statule constitutional, and the ather makieg it uncorsutonal, the

former should be preferved vide Kedar Math Singh . State of Bihar
TAIY (062 57 055 Alsa, iF it iv a statal2 [0 consirie 1ts general words

Harronle ar widahy, the coart should do 2o vide G.E. Singh's Privcimas
o Stelwtory interpratation, 5 Edv, 2004, p487"

5. Sub-Divisional Magistrate, Delhi v, Ram Kali, {1061) 1 SCR 205

"5 The presumption s always i fmaour of the constilutionality of an
SRACHIENE, Since it must ba :Jssumen' that the legisiature urderstands
and carrectly appreciates e meeds of it own people, and itz laws are
directed  fo problems moede  monifest e experience and s
discrimingtions are based on adequate grounds."

6. Pathumma & Ors, v, State of Kerala & Ors., (1978) 2 5CC 1

6 It 15 obvious that the Legislatire is in the best position fo
understand and apprectate the needs of the people as enjoined by the
Consfitution to bring about social reforms for the upliftment of the
backward und phe weakei' secrions of the society and for the
improverent of the fot of poor people, The Court will therefore,

Scanned by CamScanner



17

IRtErfomp A this OFBCENs gl whan the
-Hrc- At conferred on the citzen under pare i of the Constttutian or
when the Act s bevend the Iegisiatii competense uf the lagislarure
OF Such athar grounds. It is for this reason that the Courts have
Fecognised thar there 5 always @ pragumptian W favoar of the

EORTETHANGGY of @ starule and the anus to prove i inaldit lies
1 Lhe party whick assails the same...”

starute & clagrle volatve of

7. In Sobramaniam Swamy v. Director, CBI, (2014) B SCC B&2, D Para 43
& Pgs. 721 & 722 of the Report, ohserved 2s under
T —_—
49 Wherg there i chutlenge fo The consmtutional validity of a law
enacted by the legiskature, the Court must keep (1 view thar rhere &
always @ presumption of forstiitionaliny of an emactment, and o
clagw tramsgression of constitutiensl privciples mwst be shower. The
fundamental manire and portance of the Jegisative process needs
to be recognised by the Court and due regard and defererce must be
accecled 1o Lhe kgislaive provess. Where the [egislarion i sought to
he challenged ax heing uncornstitutional and vislative of Article 14 of
rhe Conztitunion, the Court must remind itseif to the principles relating
to the applicabiite of Article 14 In relation o imadidation of
fegislation. The fweo dimensions of Article 14 in itz application to
legisiation and renderimg legislation rvalld are now well recagnised
and Hhess are; (1) diveriminatian, based on g (rpermissible or rvalld
classificetion, and (60 excesfive aelegwion of powers; comferment of
tHcanalived ond urguided powers ot the execulive, whather in the
form of defegated legislation or by way of conferment of authority Lo
s cedministrative orders—if 386 such comfErment {5 without any
gufa'nnr,t-'__ control or checks, It & violathe of Article 14 of the
Constitution. The Court alse needs to be mindful that a legislation
does nat becowne wrgonstitulivnal mervely becouse there (5 another
view orF becauze another method may be considered to e as ﬁﬂl::d ar’
even more gffective, fike @y issue of soclal, or even economic policy.
It v well sertlad that the courts do not substtute thelr vigws on what

the policy 5.

5. In Ms. Eera through Dr. Manjula Krppendorf Vs, State (Govt. of NCT of
Delhi) & Anr., (2017} 8 SCALE 112, this Hon'ble Court while dealing with
the issue a5 to whether the definition of the word 'child’ in Section 2{d) of

POCS0 Act, can be construed compositely to nelude biological and mental
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22e, conchided thal the Parliament hae [elt it appzopriate that the definrion
of the reitn "age" g bialegleal age wauld be the satest yardsrick and has
13t included mental age and it (s within the domuin of legialative action.
The Caurt abserved us follaws

521 have referved to the afovesaid autherities to Rghlight that

lesgivdative inenrion and the purpase of the fegistation regavd el

had do the fuct that context has 1o be appostiely appreciated. It is the
rezltl

foremost duty aff ke ot while censtriing d prOVISIOn I3 dFce |
prncpk thar the

the inrention of the tegisfature, for ir s an accepted

i Ter in he
fegistaturs expreses itszlf vath wae of corvecl wopdy ard I
pasulianl CorseTaece does ol lead

1 S s ambigpity o the
apweAce af Eny AmBEIsiy e 2l

to e abausdicy, There is A FO0HD {0 Jopk for any o

piarAe af Crsarteiny.

There s no el aaer e proposian rhie (R
construchon Bas Béed aiopted €4 keaping T . .
antest oF the Jagiskation, Tk mafeakipf it irtends f0 oblirerate and :j
Funidamernial dueniian af the lagiganiere whept it comes [0 50 :
welfure legivkrtiang I the purmse by el fearedd, b pesiit iT @rTive .

il

¢ methed of paorposive
vimw the Tax and the

shauld kv the Prod @ifitude o

‘[hae Conpt mzed nat be mriserly ard
CEvsary. ALtherities

bk recaurTe [0 10 supphing d wird whetgver g
referred to Rereinabing GROOMPALE various lepislations wherelit Fre

legislahire infended to cover VAT fiekds avd address the SHES
while irrarmveting o focial welfare or beneficer fegialation one ke [0

be guided iy the ‘colowr’ comtenr' and the ‘tontest of mtmtules” and [
it fpvolves Fuman ghts, the copceplions of Brocrugtean justlos aned
Liputtinn Rallowness approach shoiid be ahandoned,

The fudge has te release Aimseif from the chains of strict inguistic
interrretation amd penve the parh that server the soul of [he laglslarne
infention ard in hat event, he Becomes @ real creative corsiructiomist
Tuche, | Rarve percetved the approack e Himdustam Lever L (zupra)
wrd Despok Mehgian Supra), Pratap Singh (Gupra) ard maogy 65
athere, T huove glsa anahesed whare the Court has dectined to follow
the said mmanach av in LMD, Chamarbaugwalla {suprd) and other
decisions, 1he Court hds evabeed the prirciple that the legislative :
Intexhon must be gacharable from the lexd, content and cortext of the
starute and the purpostve approach should help and enhance the
functional principle of the enactmest,

That apart, Iff an inferpretation s Ukely fo cause inconverience, [t
should be avolded, and frther personal notion or beltal of the Juidge
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@5 regards the Intention of the makers of the statute should net e
TF!-I'.'Hﬂ'hfﬂIr- A, reeallens Lo sy, for adopiing the purgostve appragch
there must exist the necessity, The Judge, assuming the role of
creafively constructionis! personality, should rot wear any Rt of any
colour to swit his thought and dea and drive his thinking process 19
wrestle with words strerching beyomd @ parmisilble oF aeceptable

dp,

That has the polentighify (o cause vielerice

the feaisiatiere. (uite apart [Fom, the Caut
g2 gf chaar neceksily an

10 the language used by
codt bk gld of CIMEKE
aptissis, only in @ oo d fiurther it ’F’m_d"' be
dgeprned from Hhe four cormer of [he statute. I 1he g is
iaelilaikle, the said principle kas no eHILY- it carmot be @ -"Ejd}’ tacl
i (R hands of @ fudge to introdiuce g5 and whal bt deslres

[ the Frosption E 10 gsecrion 375 1PC as
Hgh Court of kerala in Dy, Vincent

(2015 4 KLT 754) (Anmexed

g, Slgndficantly, a supllar challenge
enacted i 2013, a Divisicn Beneh of thel
Panikulangara V. Unlon OF TodEa [repried i
1or this Naate) upheld the satd cxcepriom while holding as under:

g, But, while comimg @ 4 peral  provision gspectally

regarding an  offence which has very grove pendl
consequances a5 Well a3 repercussions in the soclety, the
legislarure had comseiowsy exclided chuld marriage [rom the
pe:t:]! rorseouences of rape, if the wifie I5 @hove the age of 13.
We are of the view that the rastrictions imposed urnder the
2006 Act o the statutes i this regard which legalises the
nrarriage hetveen the male and female, only if the male is 21
vears and female I5 18 wears of age, cannat be related to an
offence of vape. Tn other words, the restrictions imposed by
the statute for a legal marriage canngl be equated with d
penal provision under the LG The drafters of Indian Penal
Code wers consclous abour the customary practices, the
religiows Hiwals arid the grownd reaiiy in sk @ vast couRiry
where people lhve In diverse situations having different
cultural and social background and had consciously created
an exception to the general rule in regard to rapé. That apar,
2006 Act has also provided appropriate penal provisions for

violating the said provisions. The wisdom of Legisiature to

enact such statufory exceptions, therefore, cannot be termed
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il ; }

$ @rbitrary. Such exceptions, in the light of the legisiative
Competence of the parliament, cannot be considered to be tn
violation of Articles 14, 15 or 21 of the Constiturton of India]

PART-F
NOTES FROM COMMENTARIES

G.P, Singh on Statutory Interpretation, 14° Edition,
; P nts as
1. Intention of Legislature & Page 17 10 21 juter @lia cOTITE

under:

: ra method for
«4 pording to Blackstone the most fiair and ianal M
i g the jrreriaon
interpreting o sfaiuie 15 by exploiring : Sk

Legislaiure through the mosl Nl
ave ‘elther the words, the context, [
and consequence, oF the spirit and redson
¢ they are fof antifled to WSWIE

ral and probable
ha gubrject-HuLter, the effects
F thee law' {Fg.17}

The Courly aré warnad tha

legisiarive ftmcriarn under the dizguise .
voict the danger of an d priori deterti . -
o thair owe mreconceived RoTLORS

e thto which [He pravision [0 b

uf:'ntm:remdﬂrr arod thal

rugtion of rhe
fhey MU o

paeaning af provision e
af ideclngloal structire oF et

interpreted (5 somefow fitted”

11, Reward to Subject znd Object, Py. 138 & Bg. 140

In the context of purposive consmucion SINHA, J. recommends: “Tir
interpret a statufe In 8 reasonabie marner the court must place iself
i the chair of @ reasonable legislator / author. So done the rules of
purposive constriction have to be resorted to which would require the
construction of the Aet in such.u manner as to see that the object of
the Acr iv fulfilled" He then quotes a passage from Rarak from his
work on Purposive Construction which refers to two elements of
objectvity in the process of donstruction as introduced by HART and
SACHS: "first the interpreter should assume that the legislature is
conmnosed of reasonable people seeking to achleve reasonable goals in
a reasomable manner; and second the interpreter should accept the
nor-rebutiable presumption that members of the legislative body
sought 1o fulfil their constifuttona! duties in good faith, This
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rﬂflﬂﬂﬂ”ﬂn tllows
had he gp ghe

the iterpreter to inguire ot info the subjective

Hthor, but Fﬂmﬂ" the intent the author would have had,
acted feasonably,”

mﬂﬁ\ﬂm:

In view of the inescapable factum of child marriages despite the 2008
enactment being prevalent in the Indian society BY and large ‘h”‘““t;
diminishing, the Government in its wisdom sought 10 strike a Lﬂlﬂ::m
between the necessity to impose the rigours of the 2006 Act Wil

full force while at the same time recognising
any event below the age of fifteen would be "‘:mht o, 85 ik be
ages of 15 to 18 voidable and therefore S . Riport and
deciphered from the various Law Comumis i
Parliamentary Debates that such marTiages between

and 376
18 though deprecated would still ot fall foul of Section 375

1fare.
of the Indian Penal Code as 2 method of restrictive social we

writ petition
in the circumstances, the prayers in the present p

as sought for may not be granted.
Prayed accordingly. -
cybmissions of The Union of India,

Through Mr. Rana Mukherjee, Senior Advocate.
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